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To: The Secretary of State Uniform Commercial Code Laws Business Reform Study Group 


From: Division of Policy and Research 


Date: June 25, 2009 


Re: 2002 Amendments to Articles 3 and 4 of the Uniform Commercial Code – Negotiable 
Instruments and Bank Deposits and Collections 


The 2002 Amendments to Articles 3 and 4 of the Uniform Commercial Code (the 
“UCC”) (the ”2002 Amendments”) bring the Articles up to date with respect to electronically 
signed instruments and make some other minor revisions that generally give holders of certain 
instruments more enforcement power.  Article 3 has been substantively revised to provide more 
liberal rules for consumer protection, enforcement of lost or stolen instruments, and enforcement 
of instruments against accommodation parties.1  Other revisions to Article 3 provide some 
balance, such as the revisions to section 3-605 which protect accommodation parties in the event 
of a discharge of the principal obligor.  Article 4 has been revised to add transfer and 
presentment warranties for remotely-created consumer items in sections 4-207 and 4-208, 
respectively, as well as minor revisions such as the substitution of “record” or “writing.” 


 New Defined Terms.  New definitions have been added to the definitions section of 
Article 3, including “consumer account,” “consumer transaction,” “principal obligor,” “record,” 
“remotely-created consumer item,” and “secondary obligor,” all of which are used in  the 2002 
Amendments.  The text of these definitions, along with the text of all of the other substantive 
2002 Amendments, can be found in Exhibit B attached to this document. 


Removal of Possession Requirement for Non-holders.  The 2002 Amendments generally 
seem to create a more “holder-friendly” Article 3.  For example, revised section 3-309 omits the 
language that required a non-holder with the rights of a holder to have been in possession of the 
instrument at the time it was lost or stolen in order to enforce the obligation represented by the 
instrument.  In addition, the revised section 3-309 includes a provision which permits 
enforcement of an instrument by a non-holder who has “directly or indirectly acquired ownership 
of the instrument from a person who was entitled to enforce the instrument when loss of 
possession occurred.”2  Mississippi’s section 75-3-309 requires that a non-holder must have been 
in possession of the instrument at the time it was lost or stolen in order to enforce the obligation.  
This revision was made in order to reject a decision reached in the Federal District Court for the 
District of Columbia where the plaintiff was denied recovery in a suit to enforce a note which 
was purchased from a party who was entitled to enforce, but who did not have possession as a 
result of the F.D.I.C. losing the original note. 3  Additionally, the omission of the requirement 
                                                      


1 An accommodation party is “a person who, without recompense or other benefit, signs a negotiable 
instrument for the purpose of being a surety for another party (called the accommodated party) to the instrument.  
The accommodation party can sign in any capacity (i.e., as maker, drawer, acceptor, or indorser). An 
accommodation party is liable to all parties except the accommodated party, who impliedly agrees to pay the note or 
draft and to indemnify the accommodation party for all losses incurred in having to pay it.”  BLACK’S LAW 
DICTIONARY (8th Ed. 2004). 


   2 UCC § 3-209(a)(2) (2002).  
   3 UCC § 3-309 cmt. 2 (citing Dennis Joslin Co., LLC v. Robinson Broadcasting Corp., 977 F. Supp 491 


(D.D.C. 1997).  







that a party be in possession at the time loss of possession occurred  allows parties to enforce 
instruments that were lost in transit, as well as secured parties who may not be in possession of 
the instrument but have a valid security interest therein.4 


Added Warranties for Remotely-created Consumer Items.  The 2002 Amendments also 
provide increased protection to consumers.  Sections 3-416 and 3-417 have been revised to 
include transfer and presentment warranties for remotely-created consumer items.5  These 
warranties were added to eliminate a certain form of check fraud, and allow payor banks to 
absolve themselves of liability for checks that were either not authorized by the consumer, or that 
were authorized but not for the amount shown.6  The rationale behind the revision is that 
depository banks are in a better position than payor banks to monitor, and thus control, this type 
of fraud.7 


Changes to Accommodation Party Liability.  Section 3-419 has been revised to make it 
more favorable for holders.  A new subsection has been added which provides that if an 
accommodation party guarantees payment, or fails to unambiguously indicate a guaranty of 
collection only, then the accommodation party will be primarily liable on the instrument without 
the enforcing party first having to seek recourse with the principal maker or drawer.  This section 
merely incorporates into Article 3 surety and guaranty law principles that are currently followed 
in Mississippi.8  Moreover, this revision gives accommodation parties a strong incentive to 
clarify the capacity in which they are signing, which serves to put subsequent holders on notice 
of parties against whom they may enforce.  Besides the addition of the new subsection (e), the 
2002 Amendments also added new language which provides that, in certain circumstances, an 
accommodation party may obtain relief that requires the accommodated party to perform its 
obligation on the instrument.  The exact circumstances, presumably, are left to the courts to 
determine. 


Changes to Encourage Prompt Disclosure of Transfers.  Finally, the 2002 Amendments 
substantially overhauled section 3-602 by re-numbering existing subsections and adding new 
ones.  The new subsection (b) provides that where an instrument is transferred without the 
obligor being notified, payments made by the obligor to the transferor will discharge his or her 
obligation on the instrument.  This addition brings section 3-602 in line with UCC section 9-
406(a),9 the Restatement of Mortgages § 5.5,10 and the Restatement of Contracts § 338,11 which 


                                                      
 4 UCC § 3-309 cmts. 2 and 3.    
5 Under the 2002 Amendments, a remotely-created consumer item means “an item drawn on a consumer 


account, which is not created by the payor bank and does not bear a handwritten signature purporting to be the 
signature of the drawer.”  UCC § 3-103(16). 


   6 UCC § 3-416 cmt. 8.  
   7 Id.  
   8 See Brent v. Nat’l Bank of Commerce of Columbus, 258 So. 2d 430, 434 (1972).  
   9 UCC § 9-406(a) (“debtor . . . may discharge its obligation by paying the assignor until, but not after, the 


account debtor receives a notification, authenticated by the assignor or the assignee, that the amount due or to 
become due has been assigned and that payment is to be made to the assignee. After receipt of the notification, the 
account debtor may discharge its obligation by paying the assignee and may not discharge the obligation by paying 
the assignor”). 


   10 “Except as otherwise provided by the Uniform Commercial Code, after transfer of an obligation 
secured by a mortgage, performance of the obligation to the transferor is effective against the transferee if rendered 
before the obligor receives notice of the transfer” Rest. 3d Prop. (Mortgages) § 5.5.   
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all provide that an obligor’s performance to the transferor or assignor is effective as against the 
transferee or assignee if such performance is rendered prior to the obligor receiving notice of the 
transfer or assignment.12  The new subsection (d) provides that a transferee is deemed to have 
knowledge of a payment under the new subsection (b) if the payment is made after a transfer, but 
before the payor has been notified.  This subsection is one of the few that is unfavorable toward 
holders of instruments, but it encourages full and prompt disclosures of any transfers or 
assignments, and protects obligors from having to pay twice.  In addition, new subsection (f) 
defines the word “signed” as used in section 3-602 with respect to a record that is not a writing to 
include electronic symbols, sounds, or processes used with the present intent to adopt or accept 
such record. 


Changes to Provisions of Article 3 that are not in the MS Article 3.  UCC sections 3-604 
and 3-605, were also revised; however Mississippi has not adopted these sections of the UCC.  
Section 3-604 was merely updated with the addition of a provision including electronic symbols, 
sounds, and processes in the term “signed” as used in that section with respect to a record.  
Section 3-605 was substantially re-written to parallel modern interpretations of the laws of 
suretyship and guaranty – essentially applying the same rules to situations where the secondary 
obligor is party to the instrument, rather than a surety or guarantor of the principal obligor’s 
obligation.13 


As the comments to revised section 3-605 point out, though, there are several situations 
in which a party becomes a secondary obligor, and therefore comes under the purview of this 
section.  An indorser incurs liability by signing the instrument for the purpose of transfer, and a 
drawer incurs liability with respect to a draft that is accepted by a party other than a bank.14  
Moreover, co-makers would qualify as secondary obligors due to the respective rights of 
contribution of each.15  Subsections (a), (b), and (c) of revised section 3-605 deal with the 
discharge of a secondary obligor’s obligation on the instrument in situations where the principal 
obligor is released (through payment or otherwise), extends the time for payment, or otherwise 
modifies his obligation.  These subsections are based on the Restatement (Third) of Suretyship 
and Guaranty sections 39 through 41.16  Subsection (a) alters the rule from the old version in 
providing that a secondary obligor may be released upon release of the principal obligor, 
provided the secondary obligor is a party to the instrument and has not consented to the 
challenged conduct.  Under the old subsection (b) a secondary obligor’s obligation was not 
discharged provided he had a right of recourse against the principal obligor.   


Section 3-605 includes two new rules set out in subsections (g) and (h).  Subsection (g) 
provides that the secondary obligor’s right of recourse against the principal obligor is preserved 
in the event of release or extension if the terms of the release or extension provide either that the 
person entitled to enforce retains the right to enforce against the secondary obligor, or that the 
                                                                                                                                                                           


   11 “Except as stated in this Section, notwithstanding an assignment, the assignor retains his power to 
discharge or modify the duty of the obligor to the extent that the obligor performs or otherwise gives value until but 
not after the obligor receives notification that the right has been assigned and that performance is to be rendered to 
the assignee.”  Rest. 2d Contracts § 338(1).      


  12 See UCC § 3-602 cmt. 2.   
  13 UCC § 3-605 cmt. 1.    
  14 UCC § 3-605 cmt. 3.    
  15 Id.   
  16 See UCC § 3-605 cmts. 4 through 6.    
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recourse of the secondary obligor continues as if the release or extension had not been granted.  
Subsection (h) outlines the secondary obligor’s burden of proof with respect to the challenged 
conduct and the alleged loss or prejudice such conduct caused.  However, the amendments also 
provide an exception to the secondary obligor’s burden.  If the secondary obligor demonstrates 
loss through impairment of its right of recourse, and the amount of loss in not reasonably 
calculable, a presumption arises that the loss is equal to the secondary obligor’s liability on the 
instrument, and the burden then shifts to the person entitled to enforce to prove that the loss is 
actually less.17  Overall section 3-605, as amended, gives accommodation parties greater rights 
with respect to discharge and modification, providing some balance with respect to the revised 
section 3-419 which favors holders over accommodation parties. 


 
  17 UCC § 3-605(i).  







Exhibit A – Table of 2002 Amendments to  
Articles 3 and 4 of the Uniform Commercial Code 


 


Current Mississippi Code Section Revised UCC 
Code Section Revision Type of Revision 


75-3-103(a).  Definitions 3-103(a) 


New definitions added: 
(2) “Consumer account” 
(3) “Consumer transaction” 
(11) “Principal obligor” 
(14) “Record” 
(16) “Remotely-created consumer 
item” 
(17) “Secondary obligor” 


Substantive 


75-3-106(a), (b).  Unconditional 
Promise or Order 3-106 Changed “writing” to “record” 


Substantive  (see 
definition of “record” 
in Exhibit B) 


75-3-116(b).  Joint and Several 
Liability, Contribution  3-116(b) 


Changed “except as provided in 
section 3-419(e)”  to “except as 
provided in 3-419(f)” 


Non-substantive 


75-3-119.  Notice of Right to 
Defend Action 3-119 


Changed “written notice of the 
litigation” to “notice of the 
litigation in a record” 


Stylistic 


75-3-204.  Indorsement 3-204 


Does not include last part of  Miss. 
subsection (a) which provides that 
indorsement on student loan 
instruments may be made by 
signed blanket indorsement, rather 
than by the manner otherwise 
prescribed by 3-204. 


Substantive (however, 
this subsection is non-
uniform) 


75-3-305(a).  Defenses and 
Claims in Recoupment 3-305(a) 


Changed “except as stated in 
subsection (b)” to “except as 
otherwise provided in this section” 


Stylistic 


75-3-305.  Defenses and Claims 
in Recoupment 3-305(e) 


Added subsection (e) providing 
that a statement required by other 
law to the effect that rights of a 
holder or transferee are subject to 
claims and defenses asserted 
against original payee will be 
deemed included, if in fact such 
statement is not included. (see text 
in Exhibit B) 
 


Substantive 


 3-305(f) 
Added subsection (f) providing 
that 3-305 is subject to other law. 
(see text in Exhibit B) 


Substantive 


    







75-3-309(a).  Enforcement of 
Lost, Destroyed or Stolen 
Instrument 


3-309(a) Changed the form and substance, 
omitting requirement that person 
be in possession at time instrument 
was lost or stolen;  
Added provision that person who 
directly or indirectly acquired 
ownership from person entitled to 
enforce at time instrument was lost 
or stolen may enforce the 
instrument.  (see text in Exhibit B) 


Substantive & Stylistic 


75-3-312(a)(3).  Lost, Destroyed, 
or Stolen Cashier’s Check, 
Teller’s Check, or Certified 
Check 


3-312(a)(3) Changed “written statement” to 
“statement, made in a record” Stylistic 


75-3-415(a).  Obligation of 
Indorser 3-415(a) 


Changed “subsections (b), (c), and 
(d)” to “subsections (b), (c), (d), 
(e)” 


Non-substantive 


75-3-416(a).  Transfer Warranties 3-416(a)(6) 


Added subsection (6) creating 
additional transfer warranty for 
remotely-created consumer items. 
(see text in Exhibit B) 


Substantive 


75-3-417(a).  Presentment 
Warranties 3-417(a)(4) 


Added subsection (4) creating 
additional presentment warranty 
for remotely-created consumer 
items. (see text in Exhibit B) 


Substantive 


75-3-419(e).  Instruments Signed 
for Accommodation 3-419(e) 


Changed old subsection (e) to 
subsection (f), and re-wrote 
subsection (e)  to provide that 
accommodation parties that 
guarantee payment, or fail to 
unambiguously guarantee 
collection only, are primarily 
liable on the instrument. (see text 
in Exhibit B) 
 


Substantive 


75-3-419(e).  Instruments Signed 
for Accommodation 3-419(f) 


Amended subsection (f) [old 
subsection (e)] to include 
provision that, in proper 
circumstances, the accommodated 
party may have to perform its 
obligation on the instrument to 
give relief to the accommodation 
party. (see text in Exhibit B) 


Substantive 


75-3-419(e).  Instruments Signed 
for Accommodation 


3-419(f)  
 


Changed “accommodated party 
who” to “accommodated party 
that” 


Stylistic  
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75-3-602(a).  Payment 3-602(a) 


Changed “subject to subsection 
(b)” to “subject to subsection (e); 
also removed “(i)” and “(ii)” 
which enumerated  the two 
requirements for payment, but the 
requirements are unaltered. 


Stylistic 


75-3-602(b).  Payment 3-602(e) 
Moved old subsection (b) to 
subsection (e)  
 


Non-substantive 


 3-602(b) 


New subsection (b) provides that 
an obligation may be discharged if 
payment is made to a person 
previously entitled to enforce if 
payor does not have adequate 
notification that instrument was 
transferred; revised (b) sets out 
requirements for adequate 
notification. (see text in Exhibit B) 
 


Substantive 


75-3-602.  Payment 3-602(c) 


Added subsection (c) which 
incorporates that part of old 
subsection (a) which provides that 
an obligation is discharged even 
though payment is made with 
knowledge of a claim on the 
instrument. (see text in Exhibit B) 


Substantive 


N/A 3-602(d) 


Added subsection (d) providing 
that transferee is deemed to have 
knowledge of payment under 
[new] subsection (b) if payment is 
made after the transfer, but before 
payor has been notified. (see text 
in Exhibit B) 
 


Substantive 


N/A 3-602(e) Old subsection (b) Non-substantive 


N/A 3-602(f) 


Added subsection (f) providing 
that the word “signed” as used in 
this section with respect to a 
record that is not in writing 
includes electronic symbols, 
sounds, or processes with present 
intent to adopt or accept.  (see text 
in Exhibit B) 


Substantive 


75-3-602(b).  Payment  3-602(e) 
Changed “not discharged under 
subsection (a)” to “not discharged 
under subsections (a) through (d)” 


Non-substantive 
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N/A (Not adopted in Miss.) 


3-604.  
Discharge by 
Cancellation 
or 
Renunciation 


Added subsection (c) providing 
the word “signed” includes 
electronic symbols, sounds, or 
processes with the present intent to 
adopt or accept.  (see text in 
Exhibit B) 


Substantive 


N/A (Not adopted in Miss.) 


3-605.  
Discharge of 
Secondary 
Obligors 


Substantially re-written from the 
previous version to provide 
secondary obligors more 
protection. (see text in Exhibit B) 


Substantive 


75-4-104(c). Definitions and 
Index of Definitions 


4-104(c) “Control” does not appear in list of 
definitions from other Articles that 
apply to this Article 


Non-substantive 


75-4-104(c) 4-104(c) “Record” and “remotely-created 
consumer item” added to list of 
definitions in other Articles that 
apply to this Article 


Substantive (see 
definitions of “record” 
and “remotely-created 
consumer item” in 
Exhibit B) 


75-4-207(a).  Transfer Warranties 4-207(a)(6) Added subsection (6) providing 
transfer warranty for remotely-
created consumer items 


Substantive 


75-4-208(a).  Presentment 
Warranties 


4-208(a)(4) Added subsection (4) providing 
presentment warranty for 
remotely-created consumer items 


Substantive 


75-4-210(c).  Security Interest of 
Collecting Bank in Items, 
Accompanying Documents, and 
Proceeds 


4-210(c) “possession or control” does not 
appear before the term 
“accompanying documents” in 
either the revised or pre-revision 
Art. 4 


Non-substantive 


75-4-212(a).  Presentment by 
Notice of Item Not Payable By, 
Through, or at Bank; Liability of 
Drawer or Indorser 


4-212(a) “written notice” changed to 
“record providing notice” 


Substantive (see 
definition of “record” 
in Exhibit B) 


75-4-301(a)(3).  Deferred 
Posting; Recovery of Payments 
by Return of Items; Time of 
Dishonor; Return of Items by 
Payor Bank 


4-301(a)(3) “Sends written notice” changed to 
“sends a record providing notice” 


Substantive (see 
definition of “record” 
in Exhibit B) 


75-4-401(a).  When Bank May 
Charge Customer’s Account.   


4-401(a) “from that account” changed to 
“from the account” 


Stylistic 


75-4-403(b).  Customer’s Right 
to Stop Payment; Burden of 
Proof of Loss 


4-403(b) “writing” changed to “record” Substantive (see 
definition of “record” 
in Exhibit B) 


75-4-404.  Bank Not Obligated to 
Pay Check More Than Six 
Months Old 


4-404 “Obligated” in title changed to 
“Obliged” 


Stylistic 
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Exhibit B – Text of Substantive Revisions in  


2002 Amendments to Articles 3 of the Uniform Commercial Code 
 


Article 3 Revised Text: 


3-103.  Definitions. 


(2) <<+ "Consumer account" means an account established by an individual primarily for 
personal, family, or household purposes.+>> 


 
<<+(3) "Consumer transaction" means a transaction in which an individual incurs an obligation 
primarily for personal, family, or household purposes.+>> 


 


<<+(11) "Principal obligor," with respect to an instrument, means the accommodated party or 
any other party to the instrument against whom a secondary obligor has recourse under this 
article.+>> 


 


<<+(14) ["Record" means information that is inscribed on a tangible medium or that is stored 
in an electronic or other medium and is retrievable in perceivable form.]+>> 


 


<<+(16) "Remotely-created consumer item" means an item drawn on a consumer account, 
which is not created by the payor bank and does not bear a handwritten signature purporting to 
be the signature of the drawer.+>> 


 
<<+(17) "Secondary obligor," with respect to an instrument, means (a) an indorser or an 
accommodation party, (b) a drawer having the obligation described in Section 3-414(d), or (c) 
any other party to the instrument that has recourse against another party to the instrument 
pursuant to Section 3- 116(b).+>> 


 


3-305.  Defenses and Claims in Recoupment; Claims in Consumer Transactions 


<Text of subsec. (e) added by 2002 amendment> 
  
<<+(e) In a consumer transaction, if law other than this article requires that an instrument 
include a statement to the effect that the rights of a holder or transferee are subject to a claim or 
defense that the issuer could assert against the original payee, and the instrument does not 
include such a statement:+>> 
 


<<+(1) the instrument has the same effect as if the instrument included such a statement;+>> 
 


<<+(2) the issuer may assert against the holder or transferee all claims and defenses that would 
have been available if the instrument included such a statement; and+>> 


9 
 



http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1002112&DocName=ULUCCS3-414&FindType=L&ReferencePositionType=T&ReferencePosition=SP_5ba1000067d06

http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1002112&DocName=ULUCCS3-116&FindType=L&ReferencePositionType=T&ReferencePosition=SP_a83b000018c76





 
<<+(3) the extent to which claims may be asserted against the holder or transferee is 
determined as if the instrument included such a statement.+>> 


 
<Text of subsec. (f) added by 2002 amendment> 


  
<<+(f) This section is subject to law other than this article that establishes a different rule for 
consumer transactions.+>> 
 


3-309.  Enforcement of Lost, Destroyed or Stolen Instrument. 


a) A person not in possession of an instrument is entitled to enforce the instrument if: 
(1) the person seeking to enforce the instrument: 


(A) was entitled to enforce the instrument when loss of possession occurred; or 
(B) has directly or indirectly acquired ownership of the instrument from a person who was 
entitled to enforce the instrument when loss of possession occurred; 


(2) the loss of possession was not the result of a transfer by the person or a lawful seizure; and 
 


(3) the person cannot reasonably obtain possession of the instrument because the instrument 
was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an 
unknown person or a person that cannot be found or is not amenable to service of process. 


 


3-416.  Transfer Warranties. 


(a)<<+(6) with respect to a remotely-created consumer item, that the person on whose account 
the item is drawn authorized the issuance of the item in the amount for which the item is 
drawn.+>> 


 


3-417.  Presentment Warranties. 


(a)<<+(4) with respect to any remotely-created consumer item, that the person on whose 
account the item is drawn authorized the issuance of the item in the amount for which the item 
is drawn.+>> 


 


3-419.   Instruments Signed for Accommodation. 


<<+(e) If the signature of a party to an instrument is accompanied by words indicating that the 
party guarantees payment or the signer signs the instrument as an accommodation party in some 
other manner that does not unambiguously indicate an intention to guarantee collection rather 
than payment, the signer is obliged to pay the amount due on the instrument to a person entitled 
to enforce the instrument in the same circumstances as the accommodated party would be 
obliged, without prior resort to the accommodated party by the person entitled to enforce the 
instrument.+>> 
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<<-(e)->><<+(f)+>> An accommodation party who pays the instrument is entitled to 
reimbursement from the accommodated party and is entitled to enforce the instrument against the 
accommodated party. <<+ In proper circumstances, an accommodation party may obtain relief 
that requires the accommodated party to perform its obligations on the instrument.+>> An 
accommodated party <<-who->> <<+that+>> pays the instrument has no right of recourse 
against, and is not entitled to contribution from, an accommodation party. 
 


3-602.  Payment. 


<<+(b) Subject to subsection (e), a note is paid to the extent payment is made by or on behalf of 
a party obliged to pay the note to a person that formerly was entitled to enforce the note only if at 
the time of the payment the party obliged to pay has not received adequate notification that the 
note has been transferred and that payment is to be made to the transferee. A notification is 
adequate only if it is signed by the transferor or the transferee; reasonably identifies the 
transferred note; and provides an address at which payments subsequently are to be made. Upon 
request, a transferee shall seasonably furnish reasonable proof that the note has been transferred. 
Unless the transferee complies with the request, a payment to the person that formerly was 
entitled to enforce the note is effective for purposes of subsection (c) even if the party obliged to 
pay the note has received a notification under this paragraph.+>> 
 
<<+(c) Subject to subsection (e), to+>> the extent of <<-the payment->> <<+a payment under 
subsections (a) and (b)+>>, the obligation of the party obliged to pay the instrument is 
discharged even though payment is made with knowledge of a claim to the instrument under 
Section 3-306 by another person. 
 
<<+(d) Subject to subsection (e), a transferee, or any party that has acquired rights in the 
instrument directly or indirectly from a transferee, including any such party that has rights as a 
holder in due course, is deemed to have notice of any payment that is made under subsection (b) 
after the date that the note is transferred to the transferee but before the party obliged to pay the 
note receives adequate notification of the transfer.+>> 
 
<<+(f) As used in this section, "signed," with respect to a record that is not a writing, includes 
the attachment to or logical association with the record of an electronic symbol, sound, or 
process with the present intent to adopt or accept the record.+>> 
 
 


3-604. Discharge by Cancellation or Renunciation. 


 
 (a) A person entitled to enforce an instrument, with or without consideration, may discharge the 
obligation of a party to pay the instrument (i) by an intentional voluntary act, such as surrender 
of the instrument to the party, destruction, mutilation, or cancellation of the instrument, 
cancellation or striking out of the party's signature, or the addition of words to the instrument 
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indicating discharge, or (ii) by agreeing not to sue or otherwise renouncing rights against the 
party by a signed <<-writing->> <<+ record+>>. 
 
(b) Cancellation or striking out of an indorsement pursuant to subsection (a) does not affect the 
status and rights of a party derived from the indorsement. 
 
<<+(c) In this section, "signed," with respect to a record that is not a writing, includes the 
attachment to or logical association with the record of an electronic symbol, sound, or process 
with the present intent to adopt or accept the record.+>> 
 
 
3-605.  Discharge of Secondary Obligors. 


<The following is the text of section 3-605 as amended in 2002> 
 


<For text of section 3-605 existing prior to amendment in 2002, see section 3-605.> 
 
 <<+(a) If a person entitled to enforce an instrument releases the obligation of a principal obligor 
in whole or in part, and another party to the instrument is a secondary obligor with respect to the 
obligation of that principal obligor, the following rules apply:+>> 
 


<<+(1) Any obligations of the principal obligor to the secondary obligor with respect to any 
previous payment by the secondary obligor are not affected. Unless the terms of the release 
preserve the secondary obligor's recourse, the principal obligor is discharged, to the extent of 
the release, from any other duties to the secondary obligor under this article.+>> 


 
<<+(2) Unless the terms of the release provide that the person entitled to enforce the 
instrument retains the right to enforce the instrument against the secondary obligor, the 
secondary obligor is discharged to the same extent as the principal obligor from any 
unperformed portion of its obligation on the instrument. If the instrument is a check and the 
obligation of the secondary obligor is based on an indorsement of the check, the secondary 
obligor is discharged without regard to the language or circumstances of the discharge or other 
release.+>> 


 
<<+(3) If the secondary obligor is not discharged under paragraph (2), the secondary obligor is 
discharged to the extent of the value of the consideration for the release, and to the extent that 
the release would otherwise cause the secondary obligor a loss.+>> 


 
<<+(b) If a person entitled to enforce an instrument grants a principal obligor an extension of the 
time at which one or more payments are due on the instrument and another party to the 
instrument is a secondary obligor with respect to the obligation of that principal obligor, the 
following rules apply:+>> 
 


<<+(1) Any obligations of the principal obligor to the secondary obligor with respect to any 
previous payment by the secondary obligor are not affected. Unless the terms of the extension 
preserve the secondary obligor's recourse, the extension correspondingly extends the time for 
performance of any other duties owed to the secondary obligor by the principal obligor under 
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this article.+>> 
 


<<+(2) The secondary obligor is discharged to the extent that the extension would otherwise 
cause the secondary obligor a loss.+>> 


 
<<+(3) To the extent that the secondary obligor is not discharged under paragraph (2), the 
secondary obligor may perform its obligations to a person entitled to enforce the instrument as 
if the time for payment had not been extended or, unless the terms of the extension provide that 
the person entitled to enforce the instrument retains the right to enforce the instrument against 
the secondary obligor as if the time for payment had not been extended, treat the time for 
performance of its obligations as having been extended correspondingly.+>> 


 
<<+(c) If a person entitled to enforce an instrument agrees, with or without consideration, to a 
modification of the obligation of a principal obligor other than a complete or partial release or an 
extension of the due date and another party to the instrument is a secondary obligor with respect 
to the obligation of that principal obligor, the following rules apply:+>> 
 


<<+(1) Any obligations of the principal obligor to the secondary obligor with respect to any 
previous payment by the secondary obligor are not affected. The modification correspondingly 
modifies any other duties owed to the secondary obligor by the principal obligor under this 
article.+>> 


 
<<+(2) The secondary obligor is discharged from any unperformed portion of its obligation to 
the extent that the modification would otherwise cause the secondary obligor a loss.+>> 


 
<<+(3) To the extent that the secondary obligor is not discharged under paragraph (2), the 
secondary obligor may satisfy its obligation on the instrument as if the modification had not 
occurred, or treat its obligation on the instrument as having been modified 
correspondingly.+>> 


 
<<+(d) If the obligation of a principal obligor is secured by an interest in collateral, another party 
to the instrument is a secondary obligor with respect to that obligation, and a person entitled to 
enforce the instrument impairs the value of the interest in collateral, the obligation of the 
secondary obligor is discharged to the extent of the impairment. The value of an interest in 
collateral is impaired to the extent the value of the interest is reduced to an amount less than the 
amount of the recourse of the secondary obligor, or the reduction in value of the interest causes 
an increase in the amount by which the amount of the recourse exceeds the value of the interest. 
For purposes of this subsection, impairing the value of an interest in collateral includes failure to 
obtain or maintain perfection or recordation of the interest in collateral, release of collateral 
without substitution of collateral of equal value or equivalent reduction of the underlying 
obligation, failure to perform a duty to preserve the value of collateral owed, under Article 9 or 
other law, to a debtor or other person secondarily liable, and failure to comply with applicable 
law in disposing of or otherwise enforcing the interest in collateral.+>> 
 
<<+(e) A secondary obligor is not discharged under subsections (a)(3), (b), (c), or (d) unless the 
person entitled to enforce the instrument knows that the person is a secondary obligor or has 
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notice under Section 3-419(c) that the instrument was signed for accommodation.+>> 
 
<<+(f) A secondary obligor is not discharged under this section if the secondary obligor consents 
to the event or conduct that is the basis of the discharge, or the instrument or a separate 
agreement of the party provides for waiver of discharge under this section specifically or by 
general language indicating that parties waive defenses based on suretyship or impairment of 
collateral. Unless the circumstances indicate otherwise, consent by the principal obligor to an act 
that would lead to a discharge under this section constitutes consent to that act by the secondary 
obligor if the secondary obligor controls the principal obligor or deals with the person entitled to 
enforce the instrument on behalf of the principal obligor.+>> 
 
<<+(g) A release or extension preserves a secondary obligor's recourse if the terms of the release 
or extension provide that:+>> 
 


<<+(1) the person entitled to enforce the instrument retains the right to enforce the instrument 
against the secondary obligor; and+>> 


 
<<+(2) the recourse of the secondary obligor continues as if the release or extension had not 
been granted.+>> 


 
<<+(h) Except as otherwise provided in subsection (i), a secondary obligor asserting discharge 
under this section has the burden of persuasion both with respect to the occurrence of the acts 
alleged to harm the secondary obligor and loss or prejudice caused by those acts.+>> 
 
<<+(i) If the secondary obligor demonstrates prejudice caused by an impairment of its recourse, 
and the circumstances of the case indicate that the amount of loss is not reasonably susceptible of 
calculation or requires proof of facts that are not ascertainable, it is presumed that the act 
impairing recourse caused a loss or impairment equal to the liability of the secondary obligor on 
the instrument. In that event, the burden of persuasion as to any lesser amount of the loss is on 
the person entitled to enforce the instrument.+>> 
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Article 4 Revised Text 


4-104.  Definitions 


    (c) The following definitions in other Articles apply to this Article 
"Record"………………………………………..Section 3-103. 
"Remotely-Created consumer item"……………Section 3-103. 
 


4-207.  Transfer Warranties 


 (a)(6) with respect to any remotely-created consumer item, that the person on whose 
account the item is drawn authorized the issuance of the item in the amount for which the item 
is drawn. 


 


4-208.  Presentment Warranties 


 (a)(4) with respect to any remotely-created consumer item, that the person on whose 
account the item is drawn authorized the issuance of the item in the amount for which the item 
is drawn. 
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AMENDMENTS TO


UNIFORM COMMERCIAL CODE ARTICLES 3 AND 4


Prefatory Note


This project arose from a request sent from the Federal Reserve Board of New York to the


Conference, related to provisions of Regulation CC (12 C.F.R. Part 229) that govern a variety of


matters related to check collection.  Based on that request, the ALI and NCCUSL initiated a


project that was to have been brought before the ALI membership in May 2001 and before


NCCUSL in the summer of 2001.  As it turned out, there was not adequate support for the


Regulation CC part of the project on the part of either the Federal Reserve or the banking


industry.  At the summer 2001 meeting, NCCUSL’s Executive Committee approved a sharply


truncated agenda for this project, designed to limit it to items where the need for reform is plain


and the opportunity for justifiable controversy small.


The draft that is submitted includes only the items approved as part of that agenda.  The


amendments are limited to Articles 3 and 4 of the Uniform Commercial Code and include the


following items:


1. Transferring Lost Instruments.—At least one case has held that the receiver of a failed


bank cannot enforce an instrument transferred to it in the portfolio of a failed bank if the


instrument was lost before the transfer.  The result in that case poses a serious problem for


the FDIC.  A revision to UCC § 3-309 will call for a contrary result, making it clear that the


party seeking to enforce a lost instrument need not have been in possession of the instrument


at the time that it was lost.


2. Payment and Discharge.—Amendments to UCC §§ 3-602 conform that provision to the


rules for payment that appear in the Restatement of Mortgages and in the Restatement of


Contracts.


3. Telephonically Generated Checks.—Several States have adopted non-uniform


amendments dealing with the responsibility for unauthorized telephone-generated checks. 


The draft includes warranties that generally place the responsibility for such checks on


depositary banks rather than payor banks.  The proposed items are limited to items that are


drawn on a consumer account and do not bear a manual signature.  The Drafting Committee


considered extending those provisions to  items drawn on a commercial account, but


concluded that there was not sufficient consensus in the banking community about how such


provisions should apply.


4. Suretyship.—Amendments to UCC §§ 3-419 and 3-605 generally conform those
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provisions to the rules in the Restatement of Suretyship and Guaranty.  There is some


controversy about the revisions that appear in Section 3-605(a), which differ from the


existing version of Section 3-605 by raising the possibility that a lender will discharge a


guarantor if it grants a complete release to a borrower.  The Drafting Committee concluded


that the altered provisions are appropriate, however, because (as the Comments below


explain) the rule of law in the Restatement is superior in that it is fairer to the guarantor. 


Moreover (again, as the Comments explain), the Drafting Committee does not believe that


the alterations will apply to a broad range of transactions.


5. Electronic Communications.—Amendments to various provisions of Articles 3 and 4


implement the policy of the Uniform Electronic Transactions Act to remove unnecessary


obstacles to electronic communications.


6. Consumer Notes.—A provision analogous to UCC § 9-404(d) indicates that a note for


which the Federal Trade Commission requires a notice to be included will be treated is if the


notice had been included.  There is some opposition to that provision, but the Drafting


Committee concluded that the provisions provide an appropriate implementation of the


applicable federal regulations.


7. United Nations Convention on International Bills of Exchange and International


Promissory Notes.—The draft includes several comments indicating similarities and


differences between Article 3 and the United Nations Convention, designed to facilitate


implementation of the Convention if the United States ratifies that convention in the coming


years.


1Proposed Comments for unamended sections require Permanent Editorial Board


approval, and are shown here only for informational purposes in this draft.  No action is required


in this meeting.
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AMENDMENTS TO1


UNIFORM COMMERCIAL CODE ARTICLES 3 AND 42


3


SECTION 3-102.  SUBJECT MATTER.4


5


Proposed Comments16


7


Add the following to the end of Comment 5:8


9


That Convention applies only to bills and notes that indicate on their face that they involve cross-10


border transactions.  It does not apply at all to checks.  Convention Articles 1(3), 2(1), 2(2). 11


Moreover, because it applies only if the bill or note specifically calls for application of the12


Convention, Convention Article 1, there is little chance that the Convention will apply13


accidentally to a transaction that the parties intended to be governed by this Article.14


15


16


SECTION 3-103.  DEFINITIONS.17


(a) In this Article:18


(1) “Acceptor” means a drawee who has accepted a draft.19


(2) “Consumer account” means an account established by an individual primarily for20


personal, family, or household purposes.21


(3) “Consumer transaction” means a transaction in which an individual incurs an22


obligation primarily for personal, family, or household purposes.23


(4) “Drawee” means a person ordered in a draft to make payment.24


(3)(5) “Drawer” means a person who signs or is identified in a draft as a person25


ordering payment.26
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(4) “Good faith” means honesty in fact and the observance of reasonable commercial1


standards of fair dealing. (6) [Reserved]2


(5) (7) “Maker” means a person who signs or is identified in a note as a person3


undertaking to pay.4


(6) (8) “Order” means a written instruction to pay money signed by the person giving5


the instruction.  The instruction may be addressed to any person, including the person giving the6


instruction, or to one or more persons jointly or in the alternative but not in succession.  An7


authorization to pay is not an order unless the person authorized to pay is also instructed to pay.8


(7) (9) “Ordinary care” in the case of a person engaged in business means observance9


of reasonable commercial standards, prevailing in the area in which the person is located, with10


respect to the business in which the person is engaged.  In the case of a bank that takes an11


instrument for processing for collection or payment by automated means, reasonable commercial12


standards do not require the bank to examine the instrument if the failure to examine does not13


violate the bank’s prescribed procedures and the bank’s procedures do not vary unreasonably14


from general banking usage not disapproved by this Article or Article 4.15


(8) (10) “Party” means a party to an instrument.16


(11) “Principal obligor,” with respect to an instrument, means the accommodated17


party or any other party to the instrument against whom a secondary obligor has recourse under18


this article.19


(9) (12) “Promise” means a written undertaking to pay money signed by the person20


undertaking to pay.  An acknowledgment of an obligation by the obligor is not a promise unless21


5


the obligor also undertakes to pay the obligation.1


(10) (13) “Prove” with respect to a fact means to meet the burden of establishing the2


fact (Section 1-201(8)).3


(14) [Reserved]4


(11) (15) “Remitter” means a person who purchases an instrument from its issuer if5


the instrument is payable to an identified person other than the purchaser. 6


(16) “Remotely-created consumer item” means an item drawn on a consumer account,7


which is not created by the payor bank and does not bear a handwritten signature purporting to be8


the signature of the drawer.9


(17) “Secondary obligor,” with respect to an instrument, means (a) an indorser or an10


accommodation party, (b) a drawer having the obligation described in Section 3-414(d), or (c)11


any other party to the instrument that has recourse against another party to the instrument12


pursuant to Section 3-116(b).13


(b) Other definitions applying to this Article and the sections in which they appear are: 14


“Acceptance”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-40915


“Accommodated party”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-41916


“Accommodation party”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-41917


“Account”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10418


“Alteration”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-40719


“Anomalous indorsement”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-20520


“Blank indorsement”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-20521


“Cashier’s check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10422


“Certificate of deposit”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10423


“Certified check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-40924


“Check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10425


“Consideration”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-30326


“Draft”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10427


“Holder in due course”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-30228
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“Incomplete instrument”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1151


“Indorsement” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-2042


“Indorser”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-2043


“Instrument”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1044


“Issue” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1055


“Issuer”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1056


“Negotiable instrument”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1047


“Negotiation”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-2018


“Note”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-1049


“Payable at a definite time”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10810


“Payable on demand”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10811


“Payable to bearer”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10912


“Payable to order”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10913


“Payment” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-60214


“Person entitled to enforce”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-30115


“Presentment”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-50116


“Reacquisition”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-20717


“Special indorsement”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-20518


“Teller’s check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10419


“Transfer of instrument”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-20320


“Traveler’s check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-10421


“Value”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-30322


(c) The following definitions in other Articles apply to this Article:23


“Bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10524


“Banking day”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10425


“Clearing house”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10426


“Collecting bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10527


“Depositary bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10528


“Documentary draft”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10429


“Intermediary bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10530


“Item”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10431


“Payor bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10532


“Suspends payments”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-10433


(d) In addition, Article 1 contains general definitions and principles of construction and34


interpretation applicable throughout this Article.35
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Proposed Comments1


Legislative Note.  A jurisdiction that enacts this statute that has not yet enacted the revised2


version of UCC Article 1 should add to Section 3-103 the definition of “good faith” that appears3


in the official version of Section 1-201(b)(20) and the definition of “record” that appears in the4


official version of Section 1-201(b)(33a).  Sections 3-103(a)(6) and (14) are reserved for that5


purpose.6


Comment 4 should be revised by replacing the first two sentences with the following: This7


Article now uses the standard definition of good faith in revised Article 1.8


Comment 6 should be replaced with the following: The definition of consumer account includes9


a joint account established by more than one individual.  See Section 1-106(1).10


11


SECTION 3-104.  NEGOTIABLE INSTRUMENT.12


Proposed Comments13


5.  There are some differences between the requirements of Article 3 and the requirements14


included in Article 3 of the Convention on International Bills of Exchange and International15


Promissory Notes.  Most obviously, the Convention does not include the limitation on extraneous16


undertakings set forth in paragraph 3-104(a)(3), and does not permit documents payable to bearer17


that would be permissible under paragraph 3-104(a)(1) and Section 3-109.  See Convention18


Article 3.  In most respects, however, the requirements of Section 3-104 and Article 3 of the19


Convention are quite similar.20


21


SECTION 3-106.  UNCONDITIONAL  PROMISE OR ORDER.22


(a) Except as provided in this section, for the purposes of Section 3-104(a), a promise or23


order is unconditional unless it states (i) an express condition to payment, (ii) that the promise or24


order is subject to or governed by another writing, record, or (iii) that rights or obligations with25


respect to the promise or order are stated in another writing. record.  A reference to another26


writing record does not of itself make the promise or order conditional.27


(b) A promise or order is not made conditional (i) by a reference to another writing record28
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for a statement of rights with respect to collateral, prepayment, or acceleration, or (ii) because1


payment is limited to resort to a particular fund or source.2


(c) If a promise or order requires, as a condition to payment, a countersignature by a3


person whose specimen signature appears on the promise or order, the condition does not make4


the promise or order conditional for the purposes of Section 3-104(a).  If the person whose5


specimen signature appears on an instrument fails to countersign the instrument, the failure to6


countersign is a defense to the obligation of the issuer, but the failure does not prevent a7


transferee of the instrument from becoming a holder of the instrument.8


(d) If a promise or order at the time it is issued or first comes into possession of a holder9


contains a statement, required by applicable statutory or administrative law, to the effect that the10


rights of a holder or transferee are subject to claims or defenses that the issuer could assert11


against the original payee, the promise or order is not thereby made conditional for the purposes12


of Section 3-104(a);  but if the promise or order is an instrument, there cannot be a holder in due13


course of the instrument.14


15


SECTION 3-116.  JOINT AND SEVERAL LIABILITY; CONTRIBUTION.16


(a) Except as otherwise provided in the instrument, two or more persons who have the17


same liability on an instrument as makers, drawers, acceptors, indorsers who indorse as joint18


payees, or anomalous indorsers are jointly and severally liable in the capacity in which they sign.19


(b) Except as provided in Section 3–419(e) or by agreement of the affected parties, a20


9


party having joint and several liability who pays the instrument is entitled to receive from any1


party having the same joint and several liability contribution in accordance with applicable law.2


(c) Discharge of one party having joint and several liability by a person entitled to enforce3


the instrument does not affect the right under subsection (b) of a party having the same joint and4


several liability to receive contribution from the party discharged.5


Proposed Comments6


The last two sentences of comment 1 should be replaced by the following: Because one of the7


joint and several obligors may have recourse against the other joint and several obligor under8


subsection (b), each party that is jointly and severally liable under subsection (a) is a secondary 9


obligor in part and a principal obligor in part, as those terms are defined in Section 3-103(a). 10


Accordingly, Section 3-605 determines the effect of a release, an extension of time, or a11


modification of the obligation of one of the joint and several obligors, as well as the effect of an12


impairment of collateral provided by one of those obligors.13


14


15


SECTION 3-118.  STATUTE OF LIMITATIONS.16


Proposed Comments17


7.  One of the most significant differences between this Article and the Convention on18


International Bills of Exchange and International Promissory Notes is that the statute of19


limitation under the Convention generally is only four years, rather than the six years provided by20


this section.  See Convention Article 84.21


22


SECTION 3-119.  NOTICE OF RIGHT TO DEFEND ACTION.23


In an action for breach of an obligation for which a third person is answerable over pursuant24


to this Article or Article 4, the defendant may give the third person written notice of the litigation25


in a record, and the person notified may then give similar notice to any other person who is26


answerable over.  If the notice states (i) that the person notified may come in and defend and (ii)27
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that failure to do so will bind the person notified in an action later brought by the person giving1


the notice as to any determination of fact common to the two litigations, the person notified is so2


bound unless after seasonable receipt of the notice the person notified does come in and defend.3


4


SECTION 3-203. TRANSFER OF INSTRUMENT; RIGHTS ACQUIRED BY5


TRANSFER.6


Proposed Comments7


6.  The rules for transferring instruments set out in this section are similar to the rules in8


Article 13 of the Convention on International Bills of Exchange and International Promissory9


Notes.10


11


SECTION 3-205.  SPECIAL INDORSEMENT; BLANK INDORSEMENT;12


ANOMALOUS INDORSEMENT.13


Proposed Comments14


4.  Articles 14 and 16 of the Convention on International Bills of Exchange and International15


Promissory Notes includes similar rules for blank and special indorsements.16


17


SECTION 3-301.  PERSON ENTITLED TO ENFORCE INSTRUMENT.18


Proposed Comments19


The following should be added before the last sentence:  For example, it should include a20


remitter that has received an instrument from the issuer but has not yet transferred or negotiated21


the instrument to another person.22


23


SECTION 3-302.  HOLDER IN DUE COURSE.24


Proposed Comments25


8.  The status of holder in due course resembles the status of protected holder under Article26


11


29 of the Convention on International Bills of Exchange and International Promissory Notes. 1


The requirements for being a protected holder under Article 29 generally track those of Section2


3-302.3


4


SECTION 3-303.  VALUE AND CONSIDERATION.5


Proposed Comments6


6.  The term “promise” in paragraph (a)(1) is used in its normal meaning, not in the7


specialized meaning given that term in Section 3-103(a)(12).  See Section 1-201 (“Changes from8


Former Law”).  No inference should be drawn from the decision to retain the word “promise”9


here despite its specialized definition in Section 3-103.  Indeed, that is true even though10


“undertaking” is used instead of “promise” in clause (i) of paragraph 3-104(a)(3).  See Section 3-11


104 comment 1 (explaining the use of the term “undertaking” in Section 3-104 to avoid use of12


the defined term “promise”).13


14


SECTION 3-305.  DEFENSES  AND CLAIMS IN RECOUPMENT; CLAIMS IN15


CONSUMER TRANSACTIONS.16


(a) Except as stated in subsection (b), otherwise provided in this section, the right to17


enforce the obligation of a party to pay an instrument is subject to the following:18


(1) a defense of the obligor based on (i) infancy of the obligor to the extent it is a19


defense to a simple contract, (ii) duress, lack of legal capacity, or illegality of the transaction20


which, under other law, nullifies the obligation of the obligor, (iii) fraud that induced the obligor21


to sign the instrument with neither knowledge nor reasonable opportunity to learn of its character22


or its essential terms, or (iv) discharge of the obligor in insolvency proceedings;23


(2) a defense of the obligor stated in another section of this Article or a defense of the24


obligor that would be available if the person entitled to enforce the instrument were enforcing a25
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right to payment under a simple contract; and1


(3) a claim in recoupment of the obligor against the original payee of the instrument if2


the claim arose from the transaction that gave rise to the instrument;  but the claim of the obligor3


may be asserted against a transferee of the instrument only to reduce the amount owing on the4


instrument at the time the action is brought.5


(b) The right of a holder in due course to enforce the obligation of a party to pay the6


instrument is subject to defenses of the obligor stated in subsection (a)(1), but is not subject to7


defenses of the obligor stated in subsection (a)(2) or claims in recoupment stated in subsection8


(a)(3) against a person other than the holder.9


(c) Except as stated in subsection (d), in an action to enforce the obligation of a party to10


pay the instrument, the obligor may not assert against the person entitled to enforce the11


instrument a defense, claim in recoupment, or claim to the instrument (Section 3-306) of another12


person, but the other person’s claim to the instrument may be asserted by the obligor if the other13


person is joined in the action and personally asserts the claim against the person entitled to14


enforce the instrument.  An obligor is not obliged to pay the instrument if the person seeking15


enforcement of the instrument does not have rights of a holder in due course and the obligor16


proves that the instrument is a lost or stolen instrument.17


(d) In an action to enforce the obligation of an accommodation party to pay an instrument,18


the accommodation party may assert against the person entitled to enforce the instrument any19


defense or claim in recoupment under subsection (a) that the accommodated party could assert20


13


against the person entitled to enforce the instrument, except the defenses of discharge in1


insolvency proceedings, infancy, and lack of legal capacity.2


(e) In a consumer transaction, if law other than this article requires that an instrument3


include a statement to the effect that the rights of a holder or transferee are subject to a claim or4


defense that the issuer could assert against the original payee, and the instrument does not include5


such a statement:6


(1) the instrument has the same effect as if the instrument included such a statement;7


(2) the issuer may assert against the holder or transferee all claims and defenses that8


would have been available if the instrument included such a statement; and9


(3) the extent to which claims may be asserted against the holder or transferee is10


determined as if the instrument included such a statement.11


(f) This section is subject to law other than this article that establishes a different rule for12


consumer transactions.13


Proposed Comments14


6.  Subsection (e) is added to clarify the treatment of an instrument that omits the notice15


currently required by the Federal Trade Commission Rule related to consumer credit sales (1616


C.F.R. Part 433).  It reflects the reasoning of cases such as Associates Home Equity Services,17


Inc. v. Troup, 778 A.2d 529, 540-43 (N.J. Super. Ct. 2001); and Gonzalez v. Old Kent Mortgage18


Co., 2000 WL 1469313, at *5 (E.D. Pa. 2000).  It is based on the language describing that rule in19


Section 3-106(d) and the analogous provision in Section 9-404(d).20


7.  Subsection (f) is modeled on Sections 9-403(e) and 9-404(c).  It ensures that Section 3-21


305 is interpreted to accommodate relevant consumer-protection laws.22


8.  Articles 28 and 30 of the Convention on International Bills of Exchange and International23


Promissory Notes includes a similar dichotomy, with a narrower group of defenses available24
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against a protected holder under Articles 28(1) and 30 than are available under Article 28(2)1


against a holder that is not a protected holder.2


3


SECTION 3-306.  CLAIMS TO AN INSTRUMENT.4


Proposed Comments5


Add the following sentence at the end: The rule of this section is similar to the rule of Article6


30(2) of the Convention on International Bills of Exchange and International Promissory Notes.7


8


SECTION 3-309.  ENFORCEMENT OF LOST, DESTROYED, OR STOLEN9


INSTRUMENT.10


(a) A person not in possession of an instrument is entitled to enforce the instrument if 11


(1) the person seeking to enforce the instrument12


(i) the person was in possession of the instrument and (A) was entitled to enforce13


it the instrument when loss of possession occurred, or14


(B) has directly or indirectly acquired ownership of the instrument from a person15


who was entitled to enforce the instrument when loss of possession occurred;16


(ii) (2) the loss of possession was not the result of a transfer by the person or a17


lawful seizure; and18


seizure, and (iii) (3) the person cannot reasonably obtain possession of the instrument19


because the instrument was destroyed, its whereabouts cannot be determined, or it is in the20


wrongful possession of an unknown person or a person that cannot be found or is not amenable21


15


to service of process.1


(b) A person seeking enforcement of an instrument under subsection (a) must prove the2


terms of the instrument and the person’s right to enforce the instrument.  If that proof is made,3


Section 3-308 applies to the case as if the person seeking enforcement had produced the4


instrument.  The court may not enter judgment in favor of the person seeking enforcement unless5


it finds that the person required to pay the instrument is adequately protected against loss that6


might occur by reason of a claim by another person to enforce the instrument.  Adequate7


protection may be provided by any reasonable means.8


Proposed Comments9


[Change existing comment to comment 1.]10


2.  Subsection (a) is intended to reject the result in Dennis Joslin Co. v. Robinson11


Broadcasting Corp., 977 F. Supp. 491 (D.D.C. 1997).  A transferee of a lost instrument need12


prove only that its transferor was entitled to enforce, not that the transferee was in possession at13


the time the instrument was lost.  The protections of subsection (a) should also be available when14


instruments are lost during transit, because whatever the precise status of ownership at the point15


of loss, either the sender or the receiver ordinarily would have been entitled to enforce the16


instrument during the course of transit.  The revisions to subsection (a) are not intended to alter17


in any way the rules that apply to the destruction of checks in connection with truncation or any18


other expedited method of check collection or processing.  See Section 3-604(a).19


3.  A security interest may attach to the right of a person not in possession of an instrument to20


enforce the instrument.  Although the secured party may not be the owner of the instrument, the21


secured party may nevertheless be entitled to exercise its debtor's right to enforce the instrument22


by resorting to its collection rights under the circumstances described in Section 9-607.  This23


section does not address whether the person required to pay the instrument owes any duty to a24


secured party that is not itself the owner of the instrument.25


26


27
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SECTION 3-310.  EFFECT OF INSTRUMENT ON OBLIGATION FOR WHICH1


TAKEN.2


Proposed Comments3


4
The following should be added at the end of the first paragraph of comment 3:  What that means5


is that even though the suspension of the obligation may end upon dishonor under paragraph6


(b)(1), the obligation is not revived in the circumstances described in paragraph (b)(4).7


8


9


SECTION 3-312.  LOST, DESTROYED, OR STOLEN CASHIER’S CHECK,10


TELLER’S CHECK, OR CERTIFIED CHECK.11


(a) In this section:12


(1) “Check” means a cashier’s check, teller’s check, or certified check.13


(2) “Claimant” means a person who claims the right to receive the amount of a14


cashier’s check, teller’s check, or certified check that was lost, destroyed, or stolen.15


(3) “Declaration of loss” means a written statement, made in a record under penalty of16


perjury, to the effect that (i) the declarer lost possession of a check, (ii) the declarer is the drawer17


or payee of the check, in the case of a certified check, or the remitter or payee of the check, in the18


case of a cashier’s check or teller’s check, (iii) the loss of possession was not the result of a19


transfer by the declarer or a lawful seizure, and (iv) the declarer cannot reasonably obtain20


possession of the check because the check was destroyed, its whereabouts cannot be determined,21


or it is in the wrongful possession of an unknown person or a person that cannot be found or is22


not amenable to service of process.23


(4) “Obligated bank” means the issuer of a cashier’s check or teller’s check or the24


acceptor of a certified check.25


(b) A claimant may assert a claim to the amount of a check by a communication to the26


17


obligated bank describing the check with reasonable certainty and requesting payment of the1


amount of the check, if (i) the claimant is the drawer or payee of a certified check or the remitter2


or payee of a cashier’s check or teller’s check, (ii) the communication contains or is accompanied3


by a declaration of loss of the claimant with respect to the check, (iii) the communication is4


received at a time and in a manner affording the bank a reasonable time to act on it before the5


check is paid, and (iv) the claimant provides reasonable identification if requested by the6


obligated bank.  Delivery of a declaration of loss is a warranty of the truth of the statements made7


in the declaration.  If a claim is asserted in compliance with this subsection, the following rules8


apply:9


(1) The claim becomes enforceable at the later of (i) the time the claim is asserted, or10


(ii) the 90th day following the date of the check, in the case of a cashier’s check or teller’s check,11


or the 90th day following the date of the acceptance, in the case of a certified check.12


(2) Until the claim becomes enforceable, it has no legal effect and the obligated bank13


may pay the check or, in the case of a teller’s check, may permit the drawee to pay the check. 14


Payment to a person entitled to enforce the check discharges all liability of the obligated bank15


with respect to the check.16


(3) If the claim becomes enforceable before the check is presented for payment, the17


obligated bank is not obliged to pay the check.18


(4) When the claim becomes enforceable, the obligated bank becomes obliged to pay19


the amount of the check to the claimant if payment of the check has not been made to a person20


entitled to enforce the check.  Subject to Section 4-302(a)(1), payment to the claimant discharges21


all liability of the obligated bank with respect to the check.22
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(c) If the obligated bank pays the amount of a check to a claimant under subsection (b)(4)1


and the check is presented for payment by a person having rights of a holder in due course, the2


claimant is obliged to (i) refund the payment to the obligated bank if the check is paid, or (ii) pay3


the amount of the check to the person having rights of a holder in due course if the check is4


dishonored.5


(d) If a claimant has the right to assert a claim under subsection (b) and is also a person6


entitled to enforce a cashier’s check, teller’s check, or certified check which is lost, destroyed, or7


stolen, the claimant may assert rights with respect to the check either under this section or8


Section 3-309.9


10


SECTION 3-412.  OBLIGATION OF ISSUER OF NOTE OR CASHIER’S CHECK.11


12


Proposed Comments13
14


4.  The rule of this section is similar to the rule of Article 39 of the Convention on15


International Bills of Exchange and International Promissory Notes.16


17


18


SECTION 3-413.  OBLIGATION OF ACCEPTOR.19


20


Proposed Comments21
22


Add the following sentence at the end of the comment: The rule of this section is similar to23


the rule of Articles 41 of the Convention on International Bills of Exchange and International24


Promissory Notes.  Articles 42 and 43 of the Convention include more detailed rules that in many25


respects do not have parallels in this Article.26


27


28


SECTION 3-414.  OBLIGATION OF DRAWER.29


30


Proposed Comments31
32


7.  The obligation of the drawer under this section is similar to the obligation of the drawer33


under Article 38 of the Convention on International Bills of Exchange and International34


19


Promissory Notes.1


2


3


SECTION 3-415.  OBLIGATION OF INDORSER.4


5


Proposed Comments6
7


6.  The rule of this section is similar to the rule of Article 44 of the Convention on8


International Bills of Exchange and International Promissory Notes.9


10


11


SECTION 3-416. TRANSFER WARRANTIES.12


(a) A person who transfers an instrument for consideration warrants to the transferee and,13


if the transfer is by indorsement, to any subsequent transferee that:14


(1) the warrantor is a person entitled to enforce the instrument;15


(2) all signatures on the instrument are authentic and authorized;16


(3) the instrument has not been altered;17


(4) the instrument is not subject to a defense or claim in recoupment of any party18


which can be asserted against the warrantor; and19


(5) the warrantor has no knowledge of any insolvency proceeding commenced with20


respect to the maker or acceptor or, in the case of an unaccepted draft, the drawer. drawer; and21


(6) with respect to a remotely-created consumer item, that the person on whose22


account the item is drawn authorized the issuance of the item in the amount for which the item is23


drawn.24


(b) A person to whom the warranties under subsection (a) are made and who took the25


instrument in good faith may recover from the warrantor as damages for breach of warranty an26


amount equal to the loss suffered as a result of the breach, but not more than the amount of the27
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instrument plus expenses and loss of interest incurred as a result of the breach.1


(c) The warranties stated in subsection (a) cannot be disclaimed with respect to checks. 2


Unless notice of a claim for breach of warranty is given to the warrantor within 30 days after the3


claimant has reason to know of the breach and the identity of the warrantor, the liability of the4


warrantor under subsection (b) is discharged to the extent of any loss caused by the delay in5


giving notice of the claim.6


(d) A [cause of action] for breach of warranty under this section accrues when the7


claimant has reason to know of the breach.8


Proposed Comments9


8.  Subsection (a)(6) is based on a number of nonuniform amendments designed to address10


concerns about certain kinds of check fraud.  The provision implements a limited rejection of11


Price v. Neal, 97 Eng. Rep. 871 (K.B. 1762), so that in certain circumstances (those involving12


remotely-created consumer checks) the payor bank can use a warranty claim to absolve itself of13


responsibility for honoring an unauthorized item.  The provision rests on the premise that14


monitoring by depositary banks can control this type of fraud more effectively than any practices15


readily available to payor banks.  The provision expressly includes both the case in which the16


consumer does not authorize the item at all and also the case in which the consumer authorizes17


the item but in an amount different from the amount in which the item is drawn.  Similar18


provisions appear in Sections 3-417, 4-207, and 4-208.19


The provision supplements applicable federal law, which requires telemarketers who submit20


instruments for payment to obtain the customer’s “express verifiable authorization,” which may21


be either in writing or tape recorded and must be made available upon request to the customer’s22


bank.  Federal Trade Commission’s Telemarketing Sales Rule, 16 C.F.R. § 310.3(a)(3),23


implementing the Telemarketing and Consumer Fraud and Abuse Prevention Act, 15 U.S.C. §§24


6101-6108.  Some states also have consumer-protection laws governing authorization of25


instruments in telemarketing transactions.  See, e.g., 9 Vt. Stat. Ann. § 2464.26


27


9.  Article 45 of the Convention on International Bills of Exchange and International28


Promissory Notes includes similar warranties.29


30


31


SECTION 3-417.  PRESENTMENT WARRANTIES.32


(a) If an unaccepted draft is presented to the drawee for payment or acceptance and the33


21


drawee pays or accepts the draft, (i) the person obtaining payment or acceptance, at the time of1


presentment, and (ii) a previous transferor of the draft, at the time of transfer, warrant to the2


drawee making payment or accepting the draft in good faith that: 3


(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person4


entitled to enforce the draft or authorized to obtain payment or acceptance of the draft on behalf5


of a person entitled to enforce the draft;6


(2) the draft has not been altered; and7


(3) the warrantor has no knowledge that the signature of the drawer of the draft is8


unauthorized. unauthorized; and9


(4) with respect to any remotely-created consumer item, that the person on whose10


account the item is drawn authorized the issuance of the item in the amount for which the item is11


drawn.12


(b) A drawee making payment may recover from any warrantor damages for breach of13


warranty equal to the amount paid by the drawee less the amount the drawee received or is14


entitled to receive from the drawer because of the payment.  In addition, the drawee is entitled to15


compensation for expenses and loss of interest resulting from the breach.  The right of the drawee16


to recover damages under this subsection is not affected by any failure of the drawee to exercise17


ordinary care in making payment.  If the drawee accepts the draft, breach of warranty is a defense18


to the obligation of the acceptor.  If the acceptor makes payment with respect to the draft, the19


acceptor is entitled to recover from any warrantor for breach of warranty the amounts stated in20


this subsection.21


(c) If a drawee asserts a claim for breach of warranty under subsection (a) based on an22
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unauthorized indorsement of the draft or an alteration of the draft, the warrantor may defend by1


proving that the indorsement is effective under Section 3–404 or 3–405 or the drawer is2


precluded under Section 3–406 or 4–406 from asserting against the drawee the unauthorized3


indorsement or alteration.4


(d) If (i) a dishonored draft is presented for payment to the drawer or an indorser or (ii)5


any other instrument is presented for payment to a party obliged to pay the instrument, and (iii)6


payment is received, the following rules apply: 7


(1) The person obtaining payment and a prior transferor of the instrument warrant to8


the person making payment in good faith that the warrantor is, or was, at the time the warrantor9


transferred the instrument, a person entitled to enforce the instrument or authorized to obtain10


payment on behalf of a person entitled to enforce the instrument.11


(2) The person making payment may recover from any warrantor for breach of12


warranty an amount equal to the amount paid plus expenses and loss of interest resulting from13


the breach. 14


(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect to15


checks.  Unless notice of a claim for breach of warranty is given to the warrantor within 30 days16


after the claimant has reason to know of the breach and the identity of the warrantor, the liability17


of the warrantor under subsection (b) or (d) is discharged to the extent of any loss caused by the18


delay in giving notice of the claim. 19


(f) A [cause of action] for breach of warranty under this section accrues when the20


claimant has reason to know of the breach.21


Proposed Comments22


23


9.  For discussion of subsection (a)(4), see Comment 8 to Section 3-416.1


2


3


SECTION 3-419.  INSTRUMENTS SIGNED FOR ACCOMMODATION.4


(a) If an instrument is issued for value given for the benefit of a party to the instrument5


(“accommodated party”) and another party to the instrument (“accommodation party”) signs the6


instrument for the purpose of incurring liability on the instrument without being a direct7


beneficiary of the value given for the instrument, the instrument is signed by the accommodation8


party “for accommodation.”9


(b) An accommodation party may sign the instrument as maker, drawer, acceptor, or10


indorser and, subject to subsection (d), is obliged to pay the instrument in the capacity in which11


the accommodation party signs.  The obligation of an accommodation party may be enforced12


notwithstanding any statute of frauds and whether or not the accommodation party receives13


consideration for the accommodation.14


(c) A person signing an instrument is presumed to be an accommodation party and there15


is notice that the instrument is signed for accommodation if the signature is an anomalous16


indorsement or is accompanied by words indicating that the signer is acting as surety or guarantor17


with respect to the obligation of another party to the instrument.  Except as provided in Section18


3-605, the obligation of an accommodation party to pay the instrument is not affected by the fact19


that the person enforcing the obligation had notice when the instrument was taken by that person20


that the accommodation party signed the instrument for accommodation.21


(d) If the signature of a party to an instrument is accompanied by words indicating22


unambiguously that the party is guaranteeing collection rather than payment of the obligation of23
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another party to the instrument, the signer is obliged to pay the amount due on the instrument to a1


person entitled to enforce the instrument only if (i) execution of judgment against the other party2


has been returned unsatisfied, (ii) the other party is insolvent or in an insolvency proceeding, (iii)3


the other party cannot be served with process, or (iv) it is otherwise apparent that payment cannot4


be obtained from the other party.5


(e) If the signature of a party to an instrument is accompanied by words indicating that the6


party guarantees payment or the signer signs the instrument as an accommodation party in some7


other manner that does not unambiguously indicate an intention to guarantee collection rather8


than payment, the signer is obliged to pay the amount due on the instrument to a person entitled9


to enforce the instrument in the same circumstances as the accommodated party would be10


obliged, without prior resort to the accommodated party by the person entitled to enforce the11


instrument.12


(f) An accommodation party who pays the instrument is entitled to reimbursement from13


the accommodated party and is entitled to enforce the instrument against the accommodated14


party.  In proper circumstances, an accommodation party may obtain relief that requires the15


accommodated party to perform its obligations on the instrument.  An accommodated party who16


that pays the instrument has no right of recourse against, and is not entitled to contribution from,17


an accommodation party.18


19


SECTION 3-502.  DISHONOR.20


21


Proposed Comments22
23


The following should replace the first paragraph of comment 4:24


25


Subsection (b) applies to unaccepted drafts other than documentary drafts.  Subsection (b)(1)1


applies to checks.  Except for checks presented for immediate payment over the counter, which2


are covered by subsection (b)(2), dishonor occurs according to rules stated in Article 4.  Those3


rules contemplate four separate situations that warrant discussion.  The first two situations arise4


in the normal course of affairs, in which the drawee bank makes settlement for the amount of the5


check to the presenting bank.  In the first situation, the drawee bank under Section 4-301 recovers6


this settlement if it returns the check by its midnight deadline (Section 4-104).  In that case the7


check is not paid and dishonor occurs under Section 3-502(b)(1).  The second situation arises if8


the drawee bank has made such a settlement and does not return the check or give notice of9


dishonor or nonpayment within the midnight deadline.  In that case, the settlement becomes final10


payment of the check under Section 4-215.  Thus, no dishonor occurs regardless of whether the11


drawee bank retains the check indefinitely or for some reason returns the check after its midnight12


deadline.13


14


The third and fourth situations arise less commonly, in cases in which the drawee bank does15


not settle for the check when it is received.  Under Section 4-302 if the drawee bank is not also16


the depositary bank and retains the check without settling for it beyond midnight of the day it is17


presented for payment, the bank at that point becomes “accountable” for the amount of the check,18


i.e., it is obliged to pay the amount of the check.  If the drawee bank is also the depositary bank,19


the bank becomes accountable for the amount of the check if the bank does not pay the check or20


return it or send notice of dishonor by its midnight deadline.  Hence, if the drawee bank is also21


the depositary bank and does not either settle for the check when it is received (a settlement that22


would ripen into final payment if the drawee bank failed to take action to recover the settlement23


by its midnight deadline) or return the check or an appropriate notice by its midnight deadline,24


the drawee bank will become accountable for the amount of the check under Section 4-302. 25


Thus, in all cases in which the drawee bank becomes accountable under Section 4-302, the check26


has not been paid (either by a settlement that became unrecoverable or otherwise) and thus, under27


Section 3-502(b)(1), the check is dishonored.28


29


The fact that a bank that is accountable for the amount of the check under Section 4-302 is30


obliged to pay the check under Section 3-502(b) does not mean that the check has been paid. 31


Indeed, because each of the paragraphs of Section 4-302(b) is limited by its terms to situations in32


which a bank has not paid the item, a drawee bank will be accountable under Section 4-302 only33


in situations in which it has not previously paid the check.  Section 3-502(b)(1) reflects the view34


that a person presenting a check is entitled to payment, not just the ability to hold the drawee35


accountable under Section 4-302.  If that payment is not made in a timely manner, the check is36


dishonored.37


38


39


SECTION 3-602.  PAYMENT.40


(a) Subject to subsection (b), (e), an instrument is paid to the extent payment is made(i)41







26


by or on behalf of a party obliged to pay the instrument, and(ii) to a person entitled to enforce the1


instrument.2


(b) Subject to subsection (e) a note is paid to the extent payment is made by or on behalf3


of a party obliged to pay the note to a person that formerly was entitled to enforce the note only if4


at the time of the payment the party obliged to pay has not received adequate notification that the5


note has been transferred and that payment is to be made to the transferee.  A notification is6


adequate only if it is signed by the transferor or the transferee; reasonably identifies the7


transferred note; and provides an address at which payments subsequently can be made.  Upon8


request, a transferee shall seasonably furnish reasonable proof that the note has been transferred. 9


Unless the transferee complies with the request, a payment to the person that formerly was10


entitled to enforce the note is effective for purposes of subsection (c) even if the party obliged to11


pay the note has received a notification under this paragraph.12


(c) Subject to subsection (e), to the extent of the payment, a payment under subsections13


(a) and (b), the obligation of the party obliged to pay the instrument is discharged even though14


payment is made with knowledge of a claim to the instrument under Section 3-306 by another15


person.16


(d) Subject to subsection (e), a transferee, or any party that has acquired rights in the17


instrument directly or indirectly from a transferee, including any such party that has rights as a18


holder in due course, is deemed to have notice of any payment that is made under subsection (b)19


after the date that the note is transferred to the transferee but before the party obliged to pay the20


note receives adequate notification of the transfer.21


(b) (e) The obligation of a party to pay the instrument is not discharged under subsection22
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(a) subsections (a) through (d) if:1


(1) a claim to the instrument under Section 3-306 is enforceable against the party2


receiving payment and (i) payment is made with knowledge by the payor that payment is3


prohibited by injunction or similar process of a court of competent jurisdiction, or (ii) in the case4


of an instrument other than a cashier’s check, teller’s check, or certified check, the party making5


payment accepted, from the person having a claim to the instrument, indemnity against loss6


resulting from refusal to pay the person entitled to enforce the instrument; or7


(2) the person making payment knows that the instrument is a stolen instrument and8


pays a person it knows is in wrongful possession of the instrument.9


(f) As used in this section, “signed,” with respect to a record that is not a writing, includes10


the attachment to or logical association with the record of an electronic symbol, sound, or process11


to or with the record with the present intent to adopt or accept the record.12


Proposed Comments13
14


[Change existing comment to comment 1.]15


16


2.  Subsection (a) covers payments made in a traditional manner, to the person entitled to17


enforce the instrument.  Subsection (b) deals with the situation in which a person entitled to18


enforce the instrument transfers the instrument without giving notice to parties obligated to pay19


the instrument.  If that happens and one of those parties subsequently makes a payment to the20


transferor, the payment is effective even though it is not made to the person entitled to enforce21


the instrument.  Unlike the earlier version of Section 3-602, this rule is consistent with Section 9-22


406(a), Restatement of Mortgages § 5.5, and Restatement of Contracts § 338(1).23


24


3.  In determining the party to whom a payment is made for purposes of this section, courts25


should look to traditional rules of agency.  Thus, if the original payee of a note transfers26


ownership of the note to a third party but continues to service the obligation, the law of agency27


might treat payments made to the original payee as payments made to the third party.28


29


30
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SECTION 3-604.  DISCHARGE BY CANCELLATION OR RENUNCIATION.1


(a) A person entitled to enforce an instrument, with or without consideration, may2


discharge the obligation of a party to pay the instrument (i) by an intentional voluntary act, such3


as surrender of the instrument to the party, destruction, mutilation, or cancellation of the4


instrument, cancellation or striking out of the party’s signature, or the addition of words to the5


instrument indicating discharge, or (ii) by agreeing not to sue or otherwise renouncing rights6


against the party by a signed writing. record.7


(b) Cancellation or striking out of an indorsement pursuant to subsection (a) does not8


affect the status and rights of a party derived from the indorsement.9


(c) As used in this section, “signed,” with respect to a record that is not a writing,10


includes the attachment to or logical association with the record of an electronic symbol, sound,11


or process to or with the record with the present intent to adopt or accept the record.12


13


14


SECTION 3-605.  DISCHARGE OF SECONDARY OBLIGORS.  DISCHARGE OF15


INDORSERS AND ACCOMMODATION PARTIES.16


(a) If a person entitled to enforce an instrument releases the obligation of a principal17


obligor in whole or in part, and another party to the instrument is a secondary obligor with18


respect to the obligation of that principal obligor, the following rules apply:19


(1) Any obligations of the principal obligor to the secondary obligor with respect to20


any previous payment by the secondary obligor are not affected.  Unless the terms of the release21


preserve the secondary obligor’s recourse, the principal obligor is discharged, to the extent of the22


release, from any other duties to the secondary obligor under this article.23


29


(2) Unless the terms of the release provide that the person entitled to enforce the1


instrument retains the right to enforce the instrument against the secondary obligor, the secondary2


obligor is discharged to the same extent as the principal obligor from any unperformed portion of3


its obligation on the instrument.  If the instrument is a check and the obligation of the secondary4


obligor is based on an indorsement of the check, the secondary obligor is discharged without5


regard to the language or circumstances of the discharge or other release.6


(3) If the secondary obligor is not discharged under paragraph (2), the secondary7


obligor is discharged to the extent of the value of the consideration for the release, and to the8


extent that the release would otherwise cause the secondary obligor a loss.9


(b) If a person entitled to enforce an instrument grants a principal obligor an extension of10


the time at which one or more payments are due on the instrument and another party to the11


instrument is a secondary obligor with respect to the obligation of that principal obligor, the12


following rules apply: 13


(1) Any obligations of the principal obligor to the secondary obligor with respect to14


any previous payment by the secondary obligor are not affected.  Unless the terms of the15


extension preserve the secondary obligor’s recourse, the extension correspondingly extends the16


time for performance of any other duties owed to the secondary obligor by the principal obligor17


under this article.18


(2) The secondary obligor is discharged to the extent that the extension would19


otherwise cause the secondary obligor a loss.20


(3) To the extent that the secondary obligor is not discharged under paragraph (2), the21


secondary obligor may perform its obligations to a person entitled to enforce the instrument as if22
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the time for payment had not been extended or, unless the terms of the extension provide that the1


person entitled to enforce the instrument retains the right to enforce the instrument against the2


secondary obligor as if the time for payment had not been extended, treat the time for3


performance of its obligations as having been extended correspondingly.4


(c) If a person entitled to enforce an instrument agrees, with or without consideration, to a5


modification of the obligation of a principal obligor other than a complete or partial release or an6


extension of the due date and another party to the instrument is a secondary obligor with respect7


to the obligation of that principal obligor, the following rules apply:8


(1) Any obligations of the principal obligor to the secondary obligor with respect to9


any previous payment by the secondary obligor are not affected.  The modification10


correspondingly modifies any other duties owed to the secondary obligor by the principal obligor11


under this article.12


(2) The secondary obligor is discharged from any unperformed portion of its13


obligation to the extent that the modification would otherwise cause the secondary obligor a loss.14


(3) To the extent that the secondary obligor is not discharged under paragraph (2), the15


secondary obligor may satisfy its obligation on the instrument as if the modification had not16


occurred, or treat its obligation on the instrument as having been modified correspondingly.17


(d) If the obligation of a principal obligor is secured by an interest in collateral, another18


party to the instrument is a secondary obligor with respect to that obligation, and a person19


entitled to enforce the instrument impairs the value of the interest in collateral, the obligation of20


the secondary obligor is discharged to the extent of the impairment.  The value of an interest in21


collateral is impaired to the extent the value of the interest is reduced to an amount less than the22
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amount of the recourse of the secondary obligor, or the reduction in value of the interest causes1


an increase in the amount by which the amount of the recourse exceeds the value of the interest. 2


For purposes of this subsection, impairing the value of an interest in collateral includes failure to3


obtain or maintain perfection or recordation of the interest in collateral, release of collateral4


without substitution of collateral of equal value or equivalent reduction of the underlying5


obligation, failure to perform a duty to preserve the value of collateral owed, under Article 9 or6


other law, to a debtor or other person secondarily liable, and failure to comply with applicable7


law in disposing of or otherwise enforcing the interest in collateral.8


(e) A secondary obligor is not discharged under subsection (a)(3), (b), (c), or (d) unless9


the person entitled to enforce the instrument knows that the person is a secondary obligor or has10


notice under Section 3-419(c) that the instrument was signed for accommodation.11


(f) A secondary obligor is not discharged under this section if the secondary obligor12


consents to the event or conduct that is the basis of the discharge, or the instrument or a separate13


agreement of the party provides for waiver of discharge under this section specifically or by14


general language indicating that parties waive defenses based on suretyship or impairment of15


collateral.  Unless the circumstances indicate otherwise, consent by the principal obligor to an act16


that would lead to a discharge under this section constitutes consent to that act by the secondary17


obligor if the secondary obligor controls the principal obligor or deals with the person entitled to18


enforce the instrument on behalf of the principal obligor.19


(g) A release or extension preserves a secondary obligor’s recourse if the terms of the20


release or extension provide that the person entitled to enforce the instrument retains the right to21


enforce the instrument against the secondary obligor; and the recourse of the secondary obligor22
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continues as though the release or extension had not been granted.1


(h) Except as otherwise provided in subsection (i), a secondary obligor asserting2


discharge under this section has the burden of persuasion both with respect to the occurrence of3


the acts alleged to harm the secondary obligor and loss or prejudice caused by those acts.4


(i) If the secondary obligor demonstrates prejudice caused by an impairment of its5


recourse, and the circumstances of the case indicate that the amount of loss is not reasonably6


susceptible of calculation or requires proof of facts that are not ascertainable, it is presumed that7


the act impairing recourse caused a loss or impairment equal to the liability of the secondary8


obligor on the instrument.  In that event, the burden of persuasion as to any lesser amount of the9


loss is on the person entitled to enforce the instrument.10


(a) In this section, the term "indorser" includes a drawer having the obligation described11


in Section 3–414(d).12


(b) Discharge, under Section 3–604, of the obligation of a party to pay an instrument does13


not discharge the obligation of an indorser or accommodation party having a right of recourse14


against the discharged party.15


(c) If a person entitled to enforce an instrument agrees, with or without consideration, to16


an extension of the due date of the obligation of a party to pay the instrument, the extension17


discharges an indorser or accommodation party having a right of recourse against the party whose18


obligation is extended to the extent the indorser or accommodation party proves that the19


extension caused loss to the indorser or accommodation party with respect to the right of20


recourse.21


(d) If a person entitled to enforce an instrument agrees, with or without consideration, to a22
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material modification of the obligation of a party other than an extension of the due date, the1


modification discharges the obligation of an indorser or accommodation party having a right of2


recourse against the person whose obligation is modified to the extent the modification causes3


loss to the indorser or accommodation party with respect to the right of recourse.  The loss4


suffered by the indorser or accommodation party as a result of the modification is equal to the5


amount of the right of recourse unless the person enforcing the instrument proves that no loss6


was caused by the modification or that the loss caused by the modification was an amount less7


than the amount of the right of recourse.8


(e) If the obligation of a party to pay an instrument is secured by an interest in collateral9


and a person entitled to enforce the instrument impairs the value of the interest in collateral, the10


obligation of an indorser or accommodation party having a right of recourse against the obligor is11


discharged to the extent of the impairment.  The value of an interest in collateral is impaired to12


the extent (i) the value of the interest is reduced to an amount less than the amount of the right of13


recourse of the party asserting discharge, or (ii) the reduction in value of the interest causes an14


increase in the amount by which the amount of the right of recourse exceeds the value of the15


interest.  The burden of proving impairment is on the party asserting discharge.16


(f) If the obligation of a party is secured by an interest in collateral not provided by an17


accommodation party and a person entitled to enforce the instrument impairs the value of the18


interest in collateral, the obligation of any party who is jointly and severally liable with respect to19


the secured obligation is discharged to the extent the impairment causes the party asserting20


discharge to pay more than that party would have been obliged to pay, taking into account rights21


of contribution, if impairment had not occurred.  If the party asserting discharge is an22
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accommodation party not entitled to discharge under subsection (e), the party is deemed to have a1


right to contribution based on joint and several liability rather than a right to reimbursement.  The2


burden of proving impairment is on the party asserting discharge.3


(g) Under subsection (e) or (f), impairing value of an interest in collateral includes (i)4


failure to obtain or maintain perfection or recordation of the interest in collateral, (ii) release of5


collateral without substitution of collateral of equal value, (iii) failure to perform a duty to6


preserve the value of collateral owed, under Article 9 or other law, to a debtor or surety or other7


person secondarily liable, or (iv) failure to comply with applicable law in disposing of collateral.8


(h) An accommodation party is not discharged under subsection (c), (d), or (e) unless the9


person entitled to enforce the instrument knows of the accommodation or has notice under10


Section 3–419(c) that the instrument was signed for accommodation.11


(i) A party is not discharged under this section if (i) the party asserting discharge consents12


to the event or conduct that is the basis of the discharge, or (ii) the instrument or a separate13


agreement of the party provides for waiver of discharge under this section either specifically or14


by general language indicating that parties waive defenses based on suretyship or impairment of15


collateral.16


Proposed Comments17
18


The following should be substituted for the existing comments.19


20


1.  This section contains rules that are applicable when a secondary obligor (as defined in21


Section 3-103(a)(17)) is a party to an instrument.  These rules essentially parallel modern22


interpretations of the law of suretyship and guaranty that apply when a secondary obligor is not a23


party to an instrument.  See generally Restatement of the Law, Third, Suretyship and Guaranty24


(1996).25


26


2.  Like the law of suretyship and guaranty, Section 3-605 provides secondary obligors with27
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defenses that are not available to other parties to instruments.  The general operation of Section1


3–605, and its relationship to the law of suretyship and guaranty, can be illustrated by an2


example.  Bank agrees to lend $10,000 to Borrower, but only if Backer also is liable for3


repayment of the loan.  The parties could consummate that transaction in three different ways. 4


First, if Borrower and Backer incurred those obligations with contracts not governed by this5


Article, the general law of suretyship and guaranty would be applicable.  Under modern6


nomenclature, Bank is the “obligee,” Borrower is the “principal obligor,” and Backer is the7


“secondary obligor.”  See Restatement of Suretyship and Guaranty §1.  Then assume that Bank8


and Borrower agree to a modification of their rights and obligations after the note is signed.  For9


example, they might agree that Borrower may repay the loan at some date after the due date, or10


that Borrower may discharge its repayment obligation by paying Bank $3,000 rather than11


$10,000.  Alternatively, suppose that Bank releases collateral that Borrower has given to secure12


the loan.  Under the law of suretyship and guaranty, the secondary obligor may be discharged13


under certain circumstances if these modifications of the obligations between Bank (the obligee)14


and Borrower (the principal obligor) are made without the consent of Backer (the secondary15


obligor).  The rights that the secondary obligor has to a discharge of its liability in such cases16


commonly are referred to as suretyship defenses.  The extent of the discharge depends upon the17


particular circumstances.  See Restatement of Suretyship and Guaranty §§ 37, 39-44.18


19


A second possibility is that the parties might decide to use a negotiable instrument to20


effectuate the loan.  In that scenario, Borrower signs a note under which Borrower is obliged to21


pay $10,000 to the order of Bank on a due date stated in the note.  Backer becomes liable for the22


repayment obligation by signing the note as a co-maker or indorser.  In either case the note is23


signed for accommodation, Backer is an accommodation party, and Borrower is the24


accommodated party.  See Section 3–419 (describing the obligations of accommodation parties). 25


For purposes of Section 3-605, Backer is also a “secondary obligor” and Borrower is a “principal26


obligor,” as those terms are defined in Section 3-103.  Because Backer is a party to the27


instrument, its rights to a discharge based on any modification of obligations between Bank and28


Borrower are governed by Section 3–605 rather than by the general law of suretyship and29


guaranty.  Within Section 3-605, subsection (a) describes the consequences of a release of30


Borrower, subsection (b) describes the consequences of an extension of time, and subsection (c)31


describes the consequences of other modifications.32


33


The third possibility is that Borrower would use an instrument governed by this Article to34


evidence its repayment obligation, but Backer’s obligation would be created in some way other35


than by becoming party to that instrument.  In that case, Backer’s rights are determined by36


suretyship and guaranty law rather than by this Article.  See Comment 3 to Section 3-419.37


38


Secondary liability also often arises in connection with a note in a transaction that does not39


involve a secondary obligor at the time that the principal obligation is created, where there is40


subsequently a transfer of the collateral that is given to secure the obligation of the principal41


obligor to repay the note.  That occurs under the rule that a transferee of real or personal property42


that assumes the obligation of the transferor as maker of a note secured by the property becomes43







36


by operation of law a principal obligor, with the transferor becoming a secondary obligor. 1


Restatement of Suretyship and Guaranty § 2(e); Restatement of Mortgages § 5.1.  Article 3 does2


not determine the effect of the release of the transferee in that case because the assuming3


transferee is not a “party” to the instrument as defined in Section 3-103(a)(10).  Section 3-605(a)4


does not apply then because the holder has not discharged the obligation of a “principal obligor,”5


a term defined in Section 3-103(a)(11).  Thus, the resolution of that question is governed by the6


law of suretyship.  See Restatement of Suretyship and Guaranty § 39.7


8


3.  Section 3-605 is not however, limited to the conventional situation of the accommodation9


party discussed in Comment 2.  It also applies in four other situations.  First, it applies to10


indorsers of notes who are not accommodation parties.  Unless an indorser signs without11


recourse, the indorser’s liability under Section 3–415(a) is functionally similar to that of a12


guarantor of payment.  For example, if Bank in the hypothetical discussed in Comment 213


indorsed the note and transferred it to Second Bank, Bank is liable to Second Bank in the event14


of dishonor of the note by Borrower.  Section 3-415(a).  Because of that secondary liability as15


indorser, Bank qualifies as a “secondary obligor” under Section 3-103(a)(17) and has the same16


rights under Section 3-605 as an accommodation party.17


18


Second, a similar analysis applies to the drawer of a draft that is accepted by a party that is19


not a bank.  Under Section 3-414(d), that drawer has liability on the same terms as an indorser20


under Section 3-415(a).  Thus, the drawer in that case is a “secondary obligor” under Section 3-21


103(a)(17) and has rights under Section 3-605 to that extent.22


23


Third, a similar principle justifies application of Section 3-605 to persons who indorse a24


check.  Assume that Drawer draws a check to the order of Payee.  Payee then indorses the check25


and transfers it to Transferee.  If Transferee presents the check and it is dishonored, Transferee26


may recover from Drawer under Section 3-414 or Payee under Section 3-415.  Because of that27


secondary liability as an indorser, Payee is a secondary obligor under Section 3-103(a)(17). 28


Drawer is a “principal obligor” under Section 3-103(a)(11).  As noted in Comment 4, below,29


however, Section 3-605(a)(3) will discharge indorsers of checks in some cases in which other30


secondary obligors will not be discharged by this section.31


32


Fourth, this section also deals with the rights of co-makers of instruments, even when those33


co-makers do not qualify as accommodation parties.  The co-makers’ rights of contribution under34


Section 3-116 make each co-maker a secondary obligor to the extent of that right of contribution.35


36


4.  Subsection (a) is based on Restatement of Suretyship and Guaranty § 39.  It addresses the37


effects of a release of the principal obligor by the person entitled to enforce the instrument. 38


Paragraph (a)(1) governs the effect of that release on the principal obligor’s duties to the39


secondary obligor; paragraphs (a)(2) and (a)(3) govern the effect of that release on the secondary40


obligor’s duties to the person entitled to enforce the instrument.41


42


With respect to the duties of the principal obligor, the release of course cannot affect43


37


obligations of the principal obligor with respect to payments that the secondary obligor already1


has made.  But with respect to future payments by the secondary obligor, paragraph (a)(1) (based2


on Restatement of Suretyship and Guaranty § 39(a)) provides that the principal obligor is3


discharged, to the extent of the release, from any other duties to the secondary obligor.  That rule4


is appropriate because otherwise the discharge granted to the principal obligor would be illusory:5


it would have obtained a release from a person entitled to enforce that instrument, but it would be6


directly liable for the same sum to the secondary obligor if the secondary obligor later complied7


with its secondary obligation to pay the instrument.  This discharge does not occur, though, if the8


terms of the release effect a “preservation of recourse” as described in subsection (g).  See9


Comment 10, below.10


11


The discharge under paragraph (a)(1) of the principal obligor’s duties to the secondary12


obligor is broad, applying to all duties under this article.  This includes not only the principal13


obligor’s liability as a party to an instrument (as a maker, drawer or indorser under Sections 3-14


412 through 3-415) but also obligations under Sections 3-116 and 3-419.15


16


Paragraph (a)(2) is based closely on Restatement of Suretyship and Guaranty § 39(b).  It17


articulates a default rule that the release of a principal obligor also discharges the secondary18


obligor, to the extent of the release granted to the principal obligor, from any unperformed19


portion of its obligation on the instrument.  The discharge of the secondary obligor under20


paragraph (a)(2) is phrased more narrowly than the discharge of the principal obligor is phrased21


under paragraph (a)(1) because, unlike principal obligors, the only obligations of secondary22


obligors in Article 3 are “on the instrument” as makers or indorsers.23


24


The parties can opt out of that rule by including a contrary statement in the terms of the25


release.  The provision does not contemplate that any “magic words” are necessary.  Thus,26


discharge of the secondary obligor under paragraph (a)(2) is avoided not only if the terms of the27


release track the statutory language (e.g., the person entitled to enforce the instrument “retains the28


right to enforce the instrument” against the secondary obligor), or if the terms of the release29


effect a preservation of recourse under subsection (g), but also if the terms of the release include30


a simple statement that the parties intend to “release the principal obligor but not the secondary31


obligor” or that the person entitled to enforce the instrument “reserves its rights” against the32


secondary obligor.  At the same time, because paragraph (a)(2) refers to the “terms of the33


release,” extrinsic circumstances cannot be used to establish that the parties intended the34


secondary obligor to remain obligated.  If a release of the principal obligor includes such a35


provision, the secondary obligor is, nonetheless, discharged to the extent of the consideration that36


is paid for the release; that consideration is treated as a payment in partial satisfaction of the37


instrument.38


39


Notwithstanding language in the release that prevents discharge of  the secondary obligor40


under paragraph (a)(2), paragraph (a)(3) discharges the secondary obligor from its obligation to a41


person entitled to enforce the instrument to the extent that the release otherwise would cause the42


secondary obligor a loss.  The rationale for that provision is that a release of the principal obligor43
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changes the economic risk for which the secondary obligor contracted.  This risk may be1


increased in two ways.  First, by releasing the principal obligor, the person entitled to enforce the2


instrument has eliminated the likelihood of future payments by the principal obligor that would3


lessen the obligation of the secondary obligor.  Second, unless the release effects a preservation4


of the secondary obligor’s recourse, the release eliminates the secondary obligor’s claims against5


the principal obligor with respect to any future payment by the secondary obligor.  The discharge6


provided by this paragraph prevents that increased risk from causing the secondary obligor a loss. 7


Moreover, permitting releases to be negotiated between the principal obligor and the person8


entitled to enforce the instrument without regard to the consequences to the secondary obligor9


would create an undue risk of opportunistic behavior by the obligee and principal obligor.  That10


concern is lessened, and the discharge is not provided by paragraph (a)(3), if the secondary11


obligor has consented to the release or is deemed to have consented to it under subsection (f)12


(which presumes consent by a secondary obligor to actions taken by a principal obligor if the13


secondary obligor controls the principal obligor or deals with the person entitled to enforce the14


instrument on behalf of the principal obligor).  See Comment 9, below.15


16


Subsection (a) (and Restatement Section 39(b), the concepts of which it follows quite17


closely) is designed to facilitate negotiated workouts between a creditor and a principal obligor,18


so long as they are not at the expense of a secondary obligor who has not consented to the19


arrangement (either specifically or by waiving its rights to discharge under this section).  Thus,20


for example, the provision facilitates an arrangement in which the principal obligor pays some21


portion of a guaranteed obligation, the person entitled to enforce the instrument grants a release22


to the principal obligor in exchange for that payment, and the person entitled to enforce the23


instrument pursues the secondary obligor for the remainder of the obligation.  Under paragraph24


(a)(2), the person entitled to enforce the instrument may pursue the secondary obligor despite the25


release of the principal obligor so long as the terms of the release provide for this result.  Under26


paragraph (a)(3), though, the secondary obligor will be protected against any loss it might suffer27


by reason of that release (if the secondary obligor has not waived discharge under subsection (f)). 28


 It should be noted that the obligee may be able to minimize the risk of such loss (and, thus, of29


the secondary obligor’s discharge) by giving the secondary obligor prompt notice of the release30


even though such notice is not required.31


32


The foregoing principles are illustrated by the following cases:33


34


Case 1.  D borrows $1000 from C.  The repayment obligation is evidenced by a note issued35


by D, payable to the order of C.  S is an accommodation indorser of the note.  As the due date36


of the note approaches, it becomes obvious that D cannot pay the full amount of the note and37


may soon be facing bankruptcy.  C, in order to collect as much as possible from D and lessen38


the need to seek recovery from S, agrees to release D from its obligation under the note in39


exchange for $100 in cash.  The agreement to release D is silent as to the effect of the release40


on S.  Pursuant to Section 3-605(a)(2), the release of D discharges S from its obligations to C41


on the note.42
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Case 2.  Same facts as Case 1, except that the terms of the release provide that C retains its1


rights to enforce the instrument against S.  D is discharged from its obligations to S pursuant2


to Section 3-605(a)(1), but S is not discharged from its obligations to C pursuant to Section3


3-605(a)(2).  However, if S could have recovered from D any sum it paid to C (had D not4


been discharged from its obligation to S), S has been harmed by the release and is discharged5


pursuant to Section 3-605(a)(3) to the extent of that harm.6


7


Case 3.  Same facts as Case 1, except that the terms of the release provide that C retains its8


rights to enforce the instrument against S and that S retains its recourse against D.  Under9


subsection (g), the release effects a preservation of recourse.  Thus, S is not discharged from10


its obligations to C pursuant to Section 3-605(a)(2) and D is not discharged from its11


obligations to S pursuant to Section 3-605(a)(1).  Because S’s claims against D are preserved,12


S will not suffer the kind of loss described in Case 2.  If no other loss is suffered by S as a13


result of the release, S is not discharged pursuant to this section.14


15


Case 4.  Same facts as Case 3, except that D had made arrangements to work at a second job16


in order to earn the money to fulfill its obligations on the note.  When C released D, however,17


D canceled the plans for the second job.  While S still retains its recourse against D, S may be18


discharged from its obligation under the instrument to the extent that D’s decision to forgo19


the second job causes S a loss because forgoing the job renders D unable to fulfill its20


obligations to S under Section 3-419.21


22


Subsection (a) reflects a change from former Section 3-605(b), which provided categorically23


that the release of a principal obligor by the person entitled to enforce the instrument did not24


discharge a secondary obligor’s obligation on the instrument and assumed that the release also25


did not discharge the principal obligor’s obligations to the secondary obligor under Section 3-26


419.  The rule under subsection (a) is much closer to the policy of the Restatement of Suretyship27


and Guaranty than was former Section 3-605(b).  The change, however, is likely to affect only a28


narrow category of cases.  First, as discussed above, Section 3-605 applies only to transactions in29


which the payment obligation is represented by a negotiable instrument, and, within that set of30


transactions, only to those transactions in which the secondary obligation is incurred by31


indorsement or cosigning, not to transactions that involve a separate document of guaranty.  See32


Comment 2, above.  Second, as provided in subsection (f), secondary obligors cannot obtain a33


discharge under subsection (a) in any transaction in which they have consented to the challenged34


conduct.  Thus, subsection (a) will not apply to any transaction that includes a provision waiving35


suretyship defenses (a provision that is almost universally included in commercial loan36


documentation) or to any transaction in which the creditor obtains the consent of the secondary37


obligor at the time of the release.38


39


The principal way in which subsection (a) goes beyond the policy of Restatement § 39 is with40


respect to the liability of indorsers of checks.  Specifically, the last sentence of paragraph (a)(2)41


provides that a release of a principal obligor grants a complete discharge to the indorser of a42


check, without requiring the indorser to prove harm.  In that particular context, it seems likely43
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that continuing responsibility for the indorser often would be so inconsistent with the1


expectations of the parties as to create a windfall for the creditor and an unfair surprise for the2


indorser.  Thus, the statute implements a simple rule that grants a complete discharge.  The3


creditor, of course, can avoid that rule by contracting with the secondary obligor for a different4


result at the time that the creditor grants the release to the principal obligor.5


6


5.  Subsection (b) is based on Restatement of Suretyship and Guaranty § 40 and relates to7


extensions of the due date of the instrument.  An extension of time to pay a note is often8


beneficial to the secondary obligor because the additional time may enable the principal obligor9


to obtain the funds to pay the instrument.  In some cases, however, the extension may cause loss10


to the secondary obligor, particularly if deterioration of the financial condition of the principal11


obligor reduces the amount that the secondary obligor is able to recover on its right of recourse12


when default occurs.  For example, suppose that the instrument is an installment note and the13


principal debtor is temporarily short of funds to pay a monthly installment.  The payee agrees to14


extend the due date of the installment for a month or two to allow the debtor to pay when funds15


are available.  Paragraph (b)(2) provides that an extension of time results in a discharge of the16


secondary obligor, but only to the extent that the secondary obligor proves that the extension17


caused loss.  See subsection (h) (discussing the burden of proof under Section 3-605).  Thus, if18


the extension is for a long period, the secondary obligor might be able to prove that during the19


period of extension the principal obligor became insolvent, reducing the value of the right of20


recourse of the secondary obligor.  In such a case, paragraph (b)(2) discharges the secondary21


obligor to the extent of that harm.  Although not required to notify the secondary obligor of the22


extension, the payee can minimize the risk of loss by the secondary obligor by giving the23


secondary obligor prompt notice of the extension; prompt notice can enhance the likelihood that24


the secondary obligor’s right of recourse can remain valuable, and thus can limit the likelihood25


that the secondary obligor will suffer a loss because of the extension.  See Restatement of26


Suretyship and Guaranty Section 38 comment b.27


28


If the secondary obligor is not discharged under paragraph (b)(2) (either because it would not29


suffer a loss by reason of the extension or because it has waived its right to discharge pursuant to30


subsection (f)), it is important to understand the effect of the extension on the rights and31


obligations of the secondary obligor.  Consider the following cases:32


33


Case # 5.  A borrows money from Lender and issues a note payable to the order of Lender34


that is due on April 1, 2002.  B signs the note for accommodation at the request of Lender.  B35


signed the note either as co-maker or as an anomalous indorser.  In either case Lender36


subsequently makes an agreement with A extending the due date of A’s obligation to pay the37


note to July 1, 2002.  In either case B did not agree to the extension, and the extension did not38


address Lender’s rights against B.  Under paragraph (b)(1), A’s obligations to B under this39


article are also extended to July 1, 2002.  Under paragraph (b)(3), if B is not discharged, B40


may treat its obligations to Lender as also extended, or may pay the instrument on the original41


due date.42
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Case # 6.  Same facts as Case # 5, except that the extension agreement includes a statement1


that the Lender retains its right to enforce the note against B on its original terms.  Under2


paragraph (b)(3), B is liable on the original due date, but under paragraph (b)(1) A’s3


obligations to B under Section 3-419 are not due until July 1, 2002.4


5


Case #7.  Same facts as Case #5, except that the extension agreement includes a statement6


that the Lender retains its right to enforce the note against B on its original terms and B7


retains its recourse against A as though no extension had been granted.  Under paragraph8


(b)(3),  B is liable on the original due date.  Under paragraph (b)(1), A’s obligations to B9


under Section 3-419 are not extended.10


11


Under section 3-605(b), the results in Case #5 and Case #7 are identical to the results that12


follow from the law of suretyship and guaranty.  See Restatement of Suretyship and Guaranty §13


40.  The situation in Case #6 is not specifically addressed in the Restatement, but the resolution14


in this Section is consistent with the concepts of suretyship and guaranty law as reflected in the15


Restatement.16


17


As a practical matter, an extension of the due date will normally occur only when the18


principal obligor is unable to pay on the due date.  The interest of the secondary obligor normally19


is to acquiesce in the willingness of the person entitled to enforce the instrument to wait for20


payment from the principal obligor rather than to pay right away and rely on an action against the21


principal obligor that may have little or no value.  But in unusual cases the secondary obligor22


may prefer to pay the holder on the original due date so as to avoid continuing accrual of interest. 23


In such cases, the secondary obligor may do so.  See paragraph (b)(3).  If the terms of the24


extension provide that the person entitled to enforce the instrument retains its right to enforce the25


instrument against the secondary obligor on the original due date, though, those terms are26


effective and the secondary obligor may not delay payment until the extended due date. Unless27


the extension agreement effects a preservation of recourse, however, the secondary obligor may28


not proceed against the principal obligor under Section 3-419 until the extended due date.  See29


paragraph (b)(1).  To the extent that delay causes loss to the secondary obligor it is discharged30


under paragraph (b)(2).31


32


Even in those cases in which a secondary obligor does not have a duty to pay the instrument33


on the original due date, it always has the right to pay the instrument on that date, and perhaps34


minimize its loss by doing so.  The secondary obligor is not precluded, however, from asserting35


its rights to discharge under Section 3–605(b)(2) if it does not exercise that option.  The critical36


issue is whether the extension caused the secondary obligor a loss by increasing the difference37


between its cost of performing its obligation on the instrument and the amount recoverable from38


the principal obligor under this Article.  The decision by the secondary obligor not to exercise its39


option to pay on the original due date may, under the circumstances, be a factor to be considered40


in the determination of that issue, especially if the secondary obligor has been given prompt41


notice of the extension (as discussed above).42


43
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6.  Subsection (c) is based on Restatement of Suretyship and Guaranty § 41.  It is a residual1


provision, which applies to modifications of the obligation of the principal obligor that are not2


covered by subsections (a) and (b).  Under subsection (c), a modification of the obligation of the3


principal obligor (other than a release covered by subsection (a) or an extension of the due date4


covered by subsection (b)), will result in discharge of the secondary obligor to the extent the5


modification causes loss to the secondary obligor.6


7


The following is an illustration of the kind of case to which subsection (c) applies:8


9


Case # 8.  Corporation borrows money from Lender and issues a note payable to Lender.  X10


signs the note as an accommodation party for Corporation.  The note refers to a loan11


agreement under which the note was issued, which states various events of default that allow12


Lender to accelerate the due date of the note.  Among the events of default are breach of13


covenants not to incur debt beyond specified limits and not to engage in any line of business14


substantially different from that currently carried on by Corporation.  Without consent of X,15


Lender agrees to modify the covenants to allow Corporation to enter into a new line of16


business that X considers to be risky, and to incur debt beyond the limits specified in the loan17


agreement to finance the new venture.  This modification discharges X to the extent that the18


modification otherwise would cause X a loss.19


20


7.  Subsection (d) is based on Restatement of Suretyship and Guaranty § 42 and deals with21


the discharge of secondary obligors by impairment of collateral.  The last sentence of subsection22


(d) states four common examples of what is meant by impairment.  Because it uses the term23


“includes,” the provision allows a court to find impairment in other cases as well.  There is24


extensive case law on impairment of collateral.  The secondary obligor is discharged to the extent25


that the secondary obligor proves that impairment was caused by a person entitled to enforce the26


instrument.  For example, assume that the payee of a secured note fails to perfect the security27


interest.  The collateral is owned by the principal obligor who subsequently files in bankruptcy. 28


As a result of the failure to perfect, the security interest is not enforceable in bankruptcy.  If the29


payee were to obtain payment from the secondary obligor, the secondary obligor would be30


subrogated to the payee’s security interest in the collateral under Section 3-419 and general31


principles of suretyship law.  See Restatement of Suretyship and Guaranty § 28(1)(c).  In this32


situation, though, the value of the security interest is impaired completely because the security33


interest is unenforceable.  Thus, the secondary obligor is discharged from its obligation on the34


note to the extent of that impairment.  If the value of the collateral impaired is as much or more35


than the amount of the note, and if there will be no recovery on the note as an unsecured claim,36


there is a complete discharge.  Subsection (d) applies whether the collateral is personalty or37


realty, whenever the obligation in question is in the form of a negotiable instrument.38


39


8.  Subsection (e) is based on the former Section 3-605(h).  The requirement of knowledge in40


the first clause is consistent with Section 9-628.  The requirement of notice in the second clause41


is consistent with Section 3-419(c).42
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9.  The importance of the suretyship defenses provided in Section 3-605 is greatly diminished1


by the fact that the right to discharge can be waived as provided in subsection (f).  The waiver2


can be effectuated by a provision in the instrument or in a separate agreement.  It is standard3


practice to include such a waiver of suretyship defenses in notes prepared by financial institutions4


or other commercial creditors.  Thus, Section 3–605 will result in the discharge of an5


accommodation party on a note only in the occasional case in which the note does not include6


such a waiver clause and the person entitled to enforce the note nevertheless takes actions that7


would give rise to a discharge under this section without obtaining the consent of the secondary8


obligor.9


10


Because subsection (f) by its terms applies only to a discharge “under this section,”11


subsection (f) does not operate to waive a defense created by other law (such as the law12


governing enforcement of security interests under Article 9) that cannot be waived under that13


law.  See, e.g., Section 9-602.14


15


The last sentence of subsection (f) creates an inference of consent on the part of the16


secondary obligor whenever the secondary obligor controls the principal obligor or deals with the17


creditor on behalf of the principal obligor.  That sentence is based on Restatement of Suretyship18


and Guaranty § 48(2).19


20


10.  Subsection (g) explains the criteria for determining whether the terms of a release or21


extension preserve the secondary obligor’s recourse, a concept of importance in the application22


of subsections (a) and (b).  First, the terms of the release or extension must provide that the23


person entitled to enforce the instrument retains the right to enforce the instrument against the24


secondary obligor.  Second, the terms of the release or extension must provide that the recourse25


of the secondary obligor against the principal obligor continues as though the release or extension26


had not been granted.  Those requirements are drawn from Restatement of Suretyship and27


Guaranty § 38.28


29


11.  Subsections (h) and (i) articulate rules for the burden of persuasion under Section 3-605. 30


Those rules are based on Restatement of Suretyship and Guaranty § 49.31


32


33


SECTION 4-103.  VARIATION BY AGREEMENT; MEASURE OF DAMAGES;34


ACTION CONSTITUTING ORDINARY CARE.35


Proposed Comments36
37


[In comment 4, the reference to 3-103(a)(4) should be to 1-201(b)(20).]38


39
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SECTION 4-104.  DEFINITIONS AND INDEX O F DEFINITIONS.1


(a) In this Article, unless the context otherwise requires:2


(1) “Account” means any deposit or credit account with a bank, including a demand,3


time, savings, passbook, share draft, or like account, other than an account evidenced by a4


certificate of deposit;5


(2) “Afternoon” means the period of a day between noon and midnight;6


(3) “Banking day” means the part of a day on which a bank is open to the public for7


carrying on substantially all of its banking functions;8


(4) “Clearing house” means an association of banks or other payors regularly clearing9


items;10


(5) “Customer” means a person having an account with a bank or for whom a bank11


has agreed to collect items, including a bank that maintains an account at another bank;12


(6) “Documentary draft” means a draft to be presented for acceptance or payment if13


specified documents, certificated securities (Section 8-102) or instructions for uncertificated14


securities (Section 8-102), or other certificates, statements, or the like are to be received by the15


drawee or other payor before acceptance or payment of the draft;16


(7) “Draft” means a draft as defined in Section 3-104 or an item, other than an17


instrument, that is an order;18


(8) “Drawee” means a person ordered in a draft to make payment;19


(9) “Item” means an instrument or a promise or order to pay money handled by a bank20


for collection or payment.  The term does not include a payment order governed by Article 4A or21


a credit or debit card slip;22
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(10) “Midnight deadline” with respect to a bank is midnight on its next banking day1


following the banking day on which it receives the relevant item or notice or from which the time2


for taking action commences to run, whichever is later;3


(11) “Settle” means to pay in cash, by clearing-house settlement, in a charge or credit4


or by remittance, or otherwise as agreed.  A settlement may be either provisional or final;5


(12) “Suspends payments” with respect to a bank means that it has been closed by6


order of the supervisory authorities, that a public officer has been appointed to take it over, or7


that it ceases or refuses to make payments in the ordinary course of business.8


(b) Other definitions applying to this Article and the sections in which they appear are:9


10


“Agreement for electronic presentment”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-110.11


“Bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.12


“Collecting bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.13


“Depositary bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.14


“Intermediary bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.15


“Payor bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.16


“Presenting bank”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-105.17


“Presentment notice”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 4-110.18


(c) The following definitions in other Articles apply to this Article:19


“Acceptance”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-409.20


“Alteration”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-407.21


“Cashier’s check”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-104.22


“Certificate of deposit”. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-104.23


“Certified check” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-409.24


“Check” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-104.25


“Good faith” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.26


“Holder in due course” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-302.27


“Instrument” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-104.28


“Notice of dishonor” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-503.29


“Order” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.30


“Ordinary care” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.31


“Person entitled to enforce” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-301.32


“Presentment” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-501.33


“Promise” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.34
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“Prove” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.1


“Record” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.2


“Remotely-Created consumer item” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-103.3


“Teller’s check” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-104.4


“Unauthorized signature” . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . Section 3-403.5


(d) In addition, Article 1 contains general definitions and principles of construction and6


interpretation applicable throughout this Article.7


8


SECTION 4-207.  TRANSFER WARRANTIES.9


(a) A customer or collecting bank that transfers an item and receives a settlement or other10


consideration warrants to the transferee and to any subsequent collecting bank that:11


(1) the warrantor is a person entitled to enforce the item;12


(2) all signatures on the item are authentic and authorized;13


(3) the item has not been altered;14


(4) the item is not subject to a defense or claim in recoupment (Section 3–305(a)) of15


any party that can be asserted against the warrantor; and16


(5) the warrantor has no knowledge of any insolvency proceeding commenced with17


respect to the maker or acceptor or, in the case of an unaccepted draft, the drawer. drawer; and18


(6) with respect to any remotely-created consumer item, that the person on whose19


account the item is drawn authorized the issuance of the item in the amount for which the item is20


drawn.21


(b) If an item is dishonored, a customer or collecting bank transferring the item and22


receiving settlement or other consideration is obliged to pay the amount due on the item (i)23


according to the terms of the item at the time it was transferred, or (ii) if the transfer was of an24
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incomplete item, according to its terms when completed as stated in Sections 3–115 and 3–407. 1


The obligation of a transferor is owed to the transferee and to any subsequent collecting bank that2


takes the item in good faith.  A transferor cannot disclaim its obligation under this subsection by3


an indorsement stating that it is made “without recourse” or otherwise disclaiming liability.4


(c) A person to whom the warranties under subsection (a) are made and who took the5


item in good faith may recover from the warrantor as damages for breach of warranty an amount6


equal to the loss suffered as a result of the breach, but not more than the amount of the item plus7


expenses and loss of interest incurred as a result of the breach.8


(d) The warranties stated in subsection (a) cannot be disclaimed with respect to checks. 9


Unless notice of a claim for breach of warranty is given to the warrantor within 30 days after the10


claimant has reason to know of the breach and the identity of the warrantor, the warrantor is11


discharged to the extent of any loss caused by the delay in giving notice of the claim. 12


(e) A cause of action for breach of warranty under this section accrues when the claimant13


has reason to know of the breach.14


Proposed Comments15
16


[Change existing comment to comment 1.]17


18


2.  For an explanation of subsection (a)(6), see comment 8 to Section 3-416.19


20


21


SECTION 4-208.  PRESENTMENT WARRANTIES.22


(a) If an unaccepted draft is presented to the drawee for payment or acceptance and the23


drawee pays or accepts the draft, (i) the person obtaining payment or acceptance, at the time of24


presentment, and (ii) a previous transferor of the draft, at the time of transfer, warrant to the25
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drawee that pays or accepts the draft in good faith that:1


(1) the warrantor is, or was, at the time the warrantor transferred the draft, a person2


entitled to enforce the draft or authorized to obtain payment or acceptance of the draft on behalf3


of a person entitled to enforce the draft;4


(2) the draft has not been altered; and5


(3) the warrantor has no knowledge that the signature of the purported drawer of the6


draft is unauthorized. unauthorized; and7


(4) with respect to any remotely-created consumer item, that the person on whose8


account the item is drawn authorized the issuance of the item in the amount for which the item is9


drawn.10


(b) A drawee making payment may recover from a warrantor damages for breach of11


warranty equal to the amount paid by the drawee less the amount the drawee received or is12


entitled to receive from the drawer because of the payment.  In addition, the drawee is entitled to13


compensation for expenses and loss of interest resulting from the breach.  The right of the drawee14


to recover damages under this subsection is not affected by any failure of the drawee to exercise15


ordinary care in making payment.  If the drawee accepts the draft (i) breach of warranty is a16


defense to the obligation of the acceptor, and (ii) if the acceptor makes payment with respect to17


the draft, the acceptor is entitled to recover from a warrantor for breach of warranty the amounts18


stated in this subsection.19


(c) If a drawee asserts a claim for breach of warranty under subsection (a) based on an20


unauthorized indorsement of the draft or an alteration of the draft, the warrantor may defend by21


proving that the indorsement is effective under Section 3–404 or 3–405 or the drawer is22
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precluded under Section 3–406 or 4–406 from asserting against the drawee the unauthorized1


indorsement or alteration.2


(d) If (i) a dishonored draft is presented for payment to the drawer or an indorser or (ii)3


any other item is presented for payment to a party obliged to pay the item, and the item is paid,4


the person obtaining payment and a prior transferor of the item warrant to the person making5


payment in good faith that the warrantor is, or was, at the time the warrantor transferred the item,6


a person entitled to enforce the item or authorized to obtain payment on behalf of a person7


entitled to enforce the item.  The person making payment may recover from any warrantor for8


breach of warranty an amount equal to the amount paid plus expenses and loss of interest9


resulting from the breach.10


(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect to11


checks.  Unless notice of a claim for breach of warranty is given to the warrantor within 30 days12


after the claimant has reason to know of the breach and the identity of the warrantor, the13


warrantor is discharged to the extent of any loss caused by the delay in giving notice of the claim.14


(f) A cause of action for breach of warranty under this section accrues when the claimant15


has reason to know of the breach.16


Proposed Comments17
18


[Change existing comment to comment 1.]19


20


2.  For an explanation of subsection (a)(4), see comment 8 to Section 3-416.21


22


23
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SECTION 4-212.  PRESENTMENT BY NOTICE OF ITEM NOT PAYABLE BY,1


THROUGH, OR AT BANK;  LIABILITY OF DRAWER OR INDORSER.2


(a) Unless otherwise instructed, a collecting bank may present an item not payable by,3


through, or at a bank by sending to the party to accept or pay a written record providing notice4


that the bank holds the item for acceptance or payment.  The notice must be sent in time to be5


received on or before the day when presentment is due and the bank must meet any requirement6


of the party to accept or pay under Section 3-501 by the close of the bank’s next banking day7


after it knows of the requirement.8


(b) If presentment is made by notice and payment, acceptance, or request for compliance9


with a requirement under Section 3-501 is not received by the close of business on the day after10


maturity or, in the case of demand items, by the close of business on the third banking day after11


notice was sent, the presenting bank may treat the item as dishonored and charge any drawer or12


indorser by sending it notice of the facts.13


14


SECTION 4-301.  POSTING; RECOVERY OF PAYMENT BY RETURN OF ITEMS;15


TIME OF DISHONOR; RETURN OF ITEMS BY PAYOR BANK.16


(a) If a payor bank settles for a demand item other than a documentary draft presented17


otherwise than for immediate payment over the counter before midnight of the banking day of18


receipt, the payor bank may revoke the settlement and recover the settlement if, before it has19


made final payment and before its midnight deadline, it20


(1) returns the item; (1) returns the item;21


(2) returns an image of the item, if the party to which the return is made has entered22
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into an agreement to accept an image as a return of the item; and the image is returned in1


accordance with that agreement; or2


(2) sends written (3) sends a record providing notice of dishonor or nonpayment if the3


item is unavailable for return.4


(b) If a demand item is received by a payor bank for credit on its books, it may return the5


item or send notice of dishonor and may revoke any credit given or recover the amount thereof6


withdrawn by its customer, if it acts within the time limit and in the manner specified in7


subsection (a).8


(c) Unless previous notice of dishonor has been sent, an item is dishonored at the time9


when for purposes of dishonor it is returned or notice sent in accordance with this section.10


(d) An item is returned:11


(1) as to an item presented through a clearing house, when it is delivered to the12


presenting or last collecting bank or to the clearing house or is sent or delivered in accordance13


with clearing-house rules; or14


(2) in all other cases, when it is sent or delivered to the bank’s customer or transferor15


or pursuant to instructions.16


Proposed Comments17
18


8.  Paragraph (a)(2) is designed to facilitate electronic check-processing by authorizing the19


payor bank to return an image of the item instead of the actual item.  It applies only when the20


payor bank and the party to which the return has been made have agreed that the payor bank can21


make such a return and when the return complies with the agreement.  The purpose of the22


paragraph is to prevent third parties (such as the depositor of the check) from contending that the23


payor bank missed its midnight deadline because it failed to return the actual item in a timely24


manner.  If the payor bank missed its midnight deadline, payment would have become final under25


Section 4-215 and the depositary bank would have lost its right of chargeback under Section 4-26


214.  Of course, the depositary bank might enter into an agreement with its depositor to resolve27
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that problem, but it is not clear that agreements by banks with their customers can resolve all1


such issues.  In any event, paragraph (a)(2) should eliminate the need for such agreements.2


3


Nothing in paragraph (a)(2) authorizes the payor bank to destroy the check.  If the check is4


destroyed intentionally, the party obligated to pay the instrument may be discharged under5


Section 3-604(a).  If the instrument is destroyed inadvertently, any party trying to enforce the6


check would be left to its rights under Section 3-309.7


8


9


SECTION 4-403.  CUSTOMER’S RIGHT TO STOP PAYMENT; BURDEN OF10


PROOF OF LOSS.11


(a) A customer or any person authorized to draw on the account if there is more than one12


person may stop payment of any item drawn on the customer’s account or close the account by an13


order to the bank describing the item or account with reasonable certainty received at a time and14


in a manner that affords the bank a reasonable opportunity to act on it before any action by the15


bank with respect to the item described in Section 4-303.  If the signature of more than one16


person is required to draw on an account, any of these persons may stop payment or close the17


account.18


(b) A stop-payment order is effective for six months, but it lapses after 14 calendar days if19


the original order was oral and was not confirmed in writing a record within that period.  A stop-20


payment order may be renewed for additional six-month periods by a writing record given to the21


bank within a period during which the stop-payment order is effective.22


(c) The burden of establishing the fact and amount of loss resulting from the payment of23


an item contrary to a stop-payment order or order to close an account is on the customer.  The24


loss from payment of an item contrary to a stop-payment order may include damages for dishonor25


of subsequent items under Section 4-402.26
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1


2


SECTION 4-406.  CUSTOMER’S DUTY TO DISCOVER AND REPORT3


UNAUTHORIZED SIGNATURE OR ALTERATION.4


Proposed Comments5


[In comment 4, the reference to 3-103(a)(4) should be to 1-201(b)(20).]6





		UCC File  cover sheets

		UCC File2






 
 


  
 


Page 1


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 


West's Annotated Mississippi Code Currentness 
Title 75. Regulation of Trade, Commerce and Investments (Refs & Annos) 


 Chapter 3. Uniform Commercial Code--Negotiable Instruments (Refs & Annos) 
 Part 1. General Provisions and Definitions 


 § 75-3-101. Short Title 
 


This chapter may be cited as Uniform Commercial Code -- Negotiable Instruments. 
 
§ 75-3-102. Subject Matter 
 


(a) This chapter applies to negotiable instruments. It does not apply to money, to payment orders governed by Chapter 4A, or 
to securities governed by Chapter 8. 


 
(b) If there is conflict between this chapter and Chapter 4 or 9, Chapters 4 and 9 govern. 


 
(c) Regulations of the Board of Governors of the Federal Reserve System and operating circulars of the Federal Reserve 
Banks supersede any inconsistent provision of this chapter to the extent of the inconsistency. 


 
§ 75-3-103. Definitions 
 


(a) In this chapter: 
 


(1) “Acceptor” means a drawee who has accepted a draft. 
 


(2) “Drawee” means a person ordered in a draft to make payment. 
 


(3) “Drawer” means a person who signs or is identified in a draft as a person ordering payment. 
 


(4) “Good faith” means honesty in fact and the observance of reasonable commercial standards of fair dealing. 
 


(5) “Maker” means a person who signs or is identified in a note as a person undertaking to pay. 
 


(6) “Order” means a written instruction to pay money signed by the person giving the instruction. The instruction may be 
addressed to any person, including the person giving the instruction, or to one or more persons jointly or in the alternative but 
not in succession. An authorization to pay is not an order unless the person authorized to pay is also instructed to pay. 


 
(7) “Ordinary care” in the case of a person engaged in business means observance of reasonable commercial standards, 
prevailing in the area in which the person is located, with respect to the business in which the person is engaged. In the case 
of a bank that takes an instrument for processing for collection or payment by automated means, reasonable commercial 
standards do not require the bank to examine the instrument if the failure to examine does not violate the bank's prescribed 
procedures and the bank's procedures do not vary unreasonably from general banking usage not disapproved by this chapter 
or Chapter 4. 


 
(8) “Party” means a party to an instrument. 
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(9) “Promise” means a written undertaking to pay money signed by the person undertaking to pay. An acknowledgment of an 
obligation by the obligor is not a promise unless the obligor also undertakes to pay the obligation. 


 
(10) “Prove” with respect to a fact means to meet the burden of establishing the fact (Section 75-1-201(8), Mississippi Code 
of 1972). 


 
(11) “Remitter” means a person who purchases an instrument from its issuer if the instrument is payable to an identified 
person other than the purchaser. 


 
(b) Other definitions applying to this chapter and the sections in which they appear are: 


 
 
 


 
“Acceptance” 


 
Section 75-3-409 


   
“Accommodated party”


 
Section 75-3-419


   
“Accommodation party”


 
Section 75-3-419


   
“Alteration”


 
Section 75-3-407


   
“Anomalous indorsement”


 
Section 75-3-205


   
“Blank indorsement”


 
Section 75-3-205


   
“Cashier's check”


 
Section 75-3-104


   
“Certificate of deposit”


 
Section 75-3-104


   
“Certified check”


 
Section 75-3-409


   
“Check” 


 
Section 75-3-104


   
“Consideration”


 
Section 75-3-303


   
“Draft” 


 
Section 75-3-104


   
“Holder in due course”


 
Section 75-3-302


   
“Incomplete instrument”


 
Section 75-3-115


   
“Indorsement”


 
Section 75-3-204


   
“Indorser” 


 
Section 75-3-204


   
“Instrument”


 
Section 75-3-104
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“Issue” 


  
Section 75-3-105


    
“Issuer” 


  
Section 75-3-105


    
“Negotiable instrument” 


  
Section 75-3-104


    
“Negotiation” 


  
Section 75-3-201


    
“Note” 


  
Section 75-3-104


    
“Payable at a definite time” 


  
Section 75-3-108


    
“Payable on demand” 


  
Section 75-3-108


    
“Payable to bearer” 


  
Section 75-3-109


    
“Payable to order” 


  
Section 75-3-109


    
“Payment” 


  
Section 75-3-602


    
“Person entitled to enforce” 


  
Section 75-3-301


    
“Presentment” 


  
Section 75-3-501


    
“Reacquisition” 


  
Section 75-3-207


    
“Special indorsement” 


  
Section 75-3-205


    
“Teller's check” 


  
Section 75-3-104


    
“Transfer of instrument” 


  
Section 75-3-203


    
“Traveler's check” 


  
Section 75-3-104


    
“Value” 


  
Section 75-3-303


 (c) The following definitions in other chapters apply to this chapter: 
 
   


 
  


“Bank” 
  


Section 75-4-105 
    


“Banking day” 
  


Section 75-4-104
    


“Clearinghouse” 
  


Section 75-4-104
    


“Collecting bank” 
  


Section 75-4-105
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“Depositary bank”


 
Section 75-4-105


   
“Documentary draft”


 
Section 75-4-104


   
“Intermediary bank”


 
Section 75-4-105


   
“Item” 


 
Section 75-4-104


   
“Payor bank”


 
Section 75-4-105


   
“Suspends payments”


 
Section 75-4-104


 (d) In addition, Chapter 1 contains general definitions and principles of construction and interpretation applicable 
throughout this chapter. 


 
§ 75-3-104. Negotiable Instrument 
 


(a) Except as provided in subsections (c) and (d), “negotiable instrument” means an unconditional promise or order to pay a 
fixed amount of money, with or without interest or other charges described in the promise or order, if it: 


 
(1) Is payable to bearer or to order at the time it is issued or first comes into possession of a holder; 


 
(2) Is payable on demand or at a definite time; and 


 
(3) Does not state any other undertaking or instruction by the person promising or ordering payment to do any act in addition 
to the payment of money, but the promise or order may contain (i) an undertaking or power to give, maintain, or protect 
collateral to secure payment, (ii) an authorization or power to the holder to confess judgment or realize on or dispose of 
collateral, or (iii) a waiver of the benefit of any law intended for the advantage or protection of an obligor. 


 
(b) “Instrument” means a negotiable instrument. 


 
(c) An order that meets all of the requirements of subsection (a), except paragraph (1), and otherwise falls within the defi-
nition of “check” in subsection (f) is a negotiable instrument and a check. 


 
(d) A promise or order other than a check is not an instrument if, at the time it is issued or first comes into possession of a 
holder, it contains a conspicuous statement, however expressed, to the effect that the promise or order is not negotiable or is 
not an instrument governed by this chapter. 


 
(e) An instrument is a “note” if it is a promise and is a “draft” if it is an order. If an instrument falls within the definition of 
both “note” and “draft,” a person entitled to enforce the instrument may treat it as either. 


 
(f) “Check” means (i) a draft, other than a documentary draft, payable on demand and drawn on a bank or (ii) a cashier's 
check or teller's check. An instrument may be a check even though it is described on its face by another term, such as “money 
order.” 


 
(g) “Cashier's check” means a draft with respect to which the drawer and drawee are the same bank or branches of the same 
bank. 
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(h) “Teller's check” means a draft drawn by a bank (i) on another bank, or (ii) payable at or through a bank. 
 


(i) “Traveler's check” means an instrument that (i) is payable on demand, (ii) is drawn on or payable at or through a bank, (iii) 
is designated by the term “traveler's check” or by a substantially similar term, and (iv) requires, as a condition to payment, a 
countersignature by a person whose specimen signature appears on the instrument. 


 
(j) “Certificate of deposit” means an instrument containing an acknowledgment by a bank that a sum of money has been 
received by the bank and a promise by the bank to repay the sum of money. A certificate of deposit is a note of the bank. 


 
§ 75-3-105. Issue of Instrument 
 


(a) “Issue” means the first delivery of an instrument by the maker or drawer, whether to a holder or nonholder, for the purpose 
of giving rights on the instrument to any person. 


 
(b) An unissued instrument, or an unissued incomplete instrument that is completed, is binding on the maker or drawer, but 
nonissuance is a defense. An instrument that is conditionally issued or is issued for a special purpose is binding on the maker 
or drawer, but failure of the condition or special purpose to be fulfilled is a defense. 


 
(c) “Issuer” applies to issued and unissued instruments and means a maker or drawer of an instrument. 


 
§ 75-3-106. Unconditional Promise or Order 
 


(a) Except as provided in this section, for the purposes of Section 75-3-104(a), a promise or order is unconditional unless it 
states (i) an express condition to payment, (ii) that the promise or order is subject to or governed by another writing, or (iii) 
that rights or obligations with respect to the promise or order are stated in another writing. A reference to another writing does 
not of itself make the promise or order conditional. 


 
(b) A promise or order is not made conditional (i) by a reference to another writing for a statement of rights with respect to 
collateral, prepayment, or acceleration, or (ii) because payment is limited to resort to a particular fund or source. 


 
(c) If a promise or order requires, as a condition to payment, a countersignature by a person whose specimen signature ap-
pears on the promise or order, the condition does not make the promise or order conditional for the purposes of Section 
75-3-104(a). If the person whose specimen signature appears on an instrument fails to countersign the instrument, the failure 
to countersign is a defense to the obligation of the issuer, but the failure does not prevent a transferee of the instrument from 
becoming a holder of the instrument. 


 
(d) If a promise or order at the time it is issued or first comes into possession of a holder contains a statement, required by 
applicable statutory or administrative law, to the effect that the rights of a holder or transferee are subject to claims or de-
fenses that the issuer could assert against the original payee, the promise or order is not thereby made conditional for the 
purposes of Section 75-3-104(a); but if the promise or order is an instrument, there cannot be a holder in due course of the 
instrument. 


 
§ 75-3-107. Instrument Payable in Foreign Money 
 


Unless the instrument otherwise provides, an instrument that states the amount payable in foreign money may be paid in the 
foreign money or in an equivalent amount in dollars calculated by using the current bank-offered spot rate at the place of 
payment for the purchase of dollars on the day on which the instrument is paid. 


 
§ 75-3-108. Payable on Demand or at Definite Time 
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(a) A promise or order is “payable on demand” if it (i) states that it is payable on demand or at sight, or otherwise indicates 
that it is payable at the will of the holder, or (ii) does not state any time of payment. 


 
(b) A promise or order is “payable at a definite time” if it is payable on elapse of a definite period of time after sight or ac-
ceptance or at a fixed date or dates or at a time or times readily ascertainable at the time the promise or order is issued, subject 
to rights of (i) prepayment, (ii) acceleration, (iii) extension at the option of the holder, or (iv) extension to a further definite 
time at the option of the maker or acceptor or automatically upon or after a specified act or event. 


 
(c) If an instrument, payable at a fixed date, is also payable upon demand made before the fixed date, the instrument is 
payable on demand until the fixed date and, if demand for payment is not made before that date, becomes payable at a definite 
time on the fixed date. 


 
§ 75-3-109. Payable to Bearer or to Order 
 


(a) A promise or order is payable to bearer if it: 
 


(1) States that it is payable to bearer or to the order of bearer or otherwise indicates that the person in possession of the 
promise or order is entitled to payment; 


 
(2) Does not state a payee; or 


 
(3) States that it is payable to or to the order of cash or otherwise indicates that it is not payable to an identified person. 


 
(b) A promise or order that is not payable to bearer is payable to order if it is payable (i) to the order of an identified person or 
(ii) to an identified person or order. A promise or order that is payable to order is payable to the identified person. 


 
(c) An instrument payable to bearer may become payable to an identified person if it is specially indorsed pursuant to Section 
75-3-205(a). An instrument payable to an identified person may become payable to bearer if it is indorsed in blank pursuant 
to Section 75-3-205(b). 


 
§ 75-3-110. Identification of Person to Whom Instrument is Payable 
 


(a) The person to whom an instrument is initially payable is determined by the intent of the person, whether or not authorized, 
signing as, or in the name or behalf of, the issuer of the instrument. The instrument is payable to the person intended by the 
signer even if that person is identified in the instrument by a name or other identification that is not that of the intended 
person. If more than one (1) person signs in the name or behalf of the issuer of an instrument and all the signers do not intend 
the same person as payee, the instrument is payable to any person intended by one or more of the signers. 


 
(b) If the signature of the issuer of an instrument is made by automated means, such as a check-writing machine, the payee of 
the instrument is determined by the intent of the person who supplied the name or identification of the payee, whether or not 
authorized to do so. 


 
(c) A person to whom an instrument is payable may be identified in any way, including by name, identifying number, office, 
or account number. For the purpose of determining the holder of an instrument, the following rules apply: 


 
(1) If an instrument is payable to an account and the account is identified only by number, the instrument is payable to the 
person to whom the account is payable. If an instrument is payable to an account identified by number and by the name of a 
person, the instrument is payable to the named person, whether or not that person is the owner of the account identified by 
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number. 
 


(2) If an instrument is payable to: 
 


(i) A trust, an estate, or a person described as trustee or representative of a trust or estate, the instrument is payable to the 
trustee, the representative, or a successor of either, whether or not the beneficiary or estate is also named; 


 
(ii) A person described as agent or similar representative of a named or identified person, the instrument is payable to the 
represented person, the representative, or a successor of the representative; 


 
(iii) A fund or organization that is not a legal entity, the instrument is payable to a representative of the members of the fund 
or organization; or 


 
(iv) An office or to a person described as holding an office, the instrument is payable to the named person, the incumbent of 
the office, or a successor to the incumbent. 


 
(d) If an instrument is payable to two (2) or more persons alternatively, it is payable to any of them and may be negotiated, 
discharged, or enforced by any or all of them in possession of the instrument. If an instrument is payable to two (2) or more 
persons not alternatively, it is payable to all of them and may be negotiated, discharged, or enforced only by all of them. If an 
instrument payable to two (2) or more persons is ambiguous as to whether it is payable to the persons alternatively, the in-
strument is payable to the persons alternatively. 


 
§ 75-3-111. Place of Payment 
 


Except as otherwise provided for items in Chapter 4, an instrument is payable at the place of payment stated in the instrument. 
If no place of payment is stated, an instrument is payable at the address of the drawee or maker stated in the instrument. If no 
address is stated, the place of payment is the place of business of the drawee or maker. If a drawee or maker has more than one 
(1) place of business, the place of payment is any place of business of the drawee or maker chosen by the person entitled to 
enforce the instrument. If the drawee or maker has no place of business, the place of payment is the residence of the drawee or 
maker. 


 
§ 75-3-112. Interest 
 


(a) Unless otherwise provided in the instrument, (i) an instrument is not payable with interest, and (ii) interest on an inter-
est-bearing instrument is payable from the date of the instrument. 


 
(b) Interest may be stated in an instrument as a fixed or variable amount of money or it may be expressed as a fixed or variable 
rate or rates. The amount or rate of interest may be stated or described in the instrument in any manner and may require 
reference to information not contained in the instrument. If an instrument provides for interest, but the amount of interest 
payable cannot be ascertained from the description, interest is payable at the judgment rate in effect at the place of payment of 
the instrument and at the time interest first accrues. 


 
§ 75-3-113. Date of Instrument 
 


(a) An instrument may be antedated or postdated. The date stated determines the time of payment if the instrument is payable 
at a fixed period after date. Except as provided in Section 75-4-401(c), an instrument payable on demand is not payable 
before the date of the instrument. 


 
(b) If an instrument is undated, its date is the date of its issue or, in the case of an unissued instrument, the date it first comes 
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into possession of a holder. 
 
§ 75-3-114. Contradictory Terms of Instrument 
 


If an instrument contains contradictory terms, typewritten terms prevail over printed terms, handwritten terms prevail over 
both, and words prevail over numbers. 


 
§ 75-3-115. Incomplete Instrument 
 


(a) “Incomplete instrument” means a signed writing, whether or not issued by the signer, the contents of which show at the 
time of signing that it is incomplete but that the signer intended it to be completed by the addition of words or numbers. 


 
(b) Subject to subsection (c), if an incomplete instrument is an instrument under Section 75-3-104, it may be enforced ac-
cording to its terms if it is not completed, or according to its terms as augmented by completion. If an incomplete instrument 
is not an instrument under Section 75-3-104, but, after completion, the requirements of Section 75-3-104 are met, the in-
strument may be enforced according to its terms as augmented by completion. 


 
(c) If words or numbers are added to an incomplete instrument without authority of the signer, there is an alteration of the 
incomplete instrument under Section 75-3-407. 


 
(d) The burden of establishing that words or numbers were added to an incomplete instrument without authority of the signer 
is on the person asserting the lack of authority. 


 
§ 75-3-116. Joint and Several Liability, Contribution 
 


(a) Except as otherwise provided in the instrument, two (2) or more persons who have the same liability on an instrument as 
makers, drawers, acceptors, indorsers who indorse as joint payees, or anomalous indorsers are jointly and severally liable in 
the capacity in which they sign. 


 
(b) Except as provided in Section 75-3-419(e) or by agreement of the affected parties, a party having joint and several lia-
bility who pays the instrument is entitled to receive from any party having the same joint and several liability contribution in 
accordance with applicable law. 


 
(c) Discharge of one (1) party having joint and several liability by a person entitled to enforce the instrument does not affect 
the right under subsection (b) of a party having the same joint and several liability to receive contribution from the party 
discharged. 


 
§ 75-3-117. Other Agreements Affecting Instrument 
 


Subject to applicable law regarding exclusion of proof of contemporaneous or previous agreements, the obligation of a party 
to an instrument to pay the instrument may be modified, supplemented, or nullified by a separate agreement of the obligor 
and a person entitled to enforce the instrument, if the instrument is issued or the obligation is incurred in reliance on the 
agreement or as part of the same transaction giving rise to the agreement. To the extent an obligation is modified, supple-
mented, or nullified by an agreement under this section, the agreement is a defense to the obligation. 


 
§ 75-3-118. Statute of Limitations 
 


(a) Except as provided in subsection (e), an action to enforce the obligation of a party to pay a note payable at a definite time 
must be commenced within six (6) years after the due date or dates stated in the note or, if a due date is accelerated, within six 
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(6) years after the accelerated due date. 
 


(b) Except as provided in subsection (d) or (e), if demand for payment is made to the maker of a note payable on demand, an 
action to enforce the obligation of a party to pay the note must be commenced within six (6) years after the demand. If no 
demand for payment is made to the maker, an action to enforce the note is barred if neither principal nor interest on the note 
has been paid for a continuous period of ten (10) years. 


 
(c) Except as provided in subsection (d), an action to enforce the obligation of a party to an unaccepted draft to pay the draft 
must be commenced within three (3) years after dishonor of the draft or ten (10) years after the date of the draft, whichever 
period expires first. 


 
(d) An action to enforce the obligation of the acceptor of a certified check or the issuer of a teller's check, cashier's check, or 
traveler's check must be commenced within three (3) years after demand for payment is made to the acceptor or issuer, as the 
case may be. 


 
(e) An action to enforce the obligation of a party to a certificate of deposit to pay the instrument must be commenced within 
six (6) years after demand for payment is made to the maker, but if the instrument states a due date and the maker is not 
required to pay before that date, the six-year period begins when a demand for payment is in effect and the due date has 
passed. 


 
(f) An action to enforce the obligation of a party to pay an accepted draft, other than a certified check, must be commenced (i) 
within six (6) years after the due date or dates stated in the draft or acceptance if the obligation of the acceptor is payable at a 
definite time, or (ii) within six (6) years after the date of the acceptance if the obligation of the acceptor is payable on demand. 


 
(g) Unless governed by other law regarding claims for indemnity or contribution, an action (i) for conversion of an instru-
ment, for money had and received, or like action based on conversion, (ii) for breach of warranty, or (iii) to enforce an ob-
ligation, duty, or right arising under this chapter and not governed by this section must be commenced within three (3) years 
after the cause of action accrues. 


 
§ 75-3-119. Notice of Right to Defend Action 
 


In an action for breach of an obligation for which a third person is answerable over pursuant to this chapter or Chapter 4, the 
defendant may give the third person written notice of the litigation, and the person notified may then give similar notice to 
any other person who is answerable over. If the notice states (i) that the person notified may come in and defend and (ii) that 
failure to do so will bind the person notified in an action later brought by the person giving the notice as to any determination 
of fact common to the two (2) litigations, the person notified is so bound unless after seasonable receipt of the notice the 
person notified does come in and defend. 


 
§§ 75-3-120 to 75-3-122. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-120 to 75-3-122. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-120 to 75-3-122. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§ 75-3-201. Negotiation 
 


(a) “Negotiation” means a transfer of possession, whether voluntary or involuntary, of an instrument by a person other than 
the issuer to a person who thereby becomes its holder. 
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(b) Except for negotiation by a remitter, if an instrument is payable to an identified person, negotiation requires transfer of 
possession of the instrument and its indorsement by the holder. If an instrument is payable to bearer, it may be negotiated by 
transfer of possession alone. 


 
§ 75-3-202. Negotiation Subject to Rescission 
 


(a) Negotiation is effective even if obtained (i) from an infant, a corporation exceeding its powers, or a person without ca-
pacity, (ii) by fraud, duress, or mistake, or (iii) in breach of duty or as part of an illegal transaction. 


 
(b) To the extent permitted by other law, negotiation may be rescinded or may be subject to other remedies, but those re-
medies may not be asserted against a subsequent holder in due course or a person paying the instrument in good faith and 
without knowledge of facts that are a basis for rescission or other remedy. 


 
§ 75-3-203. Transfer of Instrument; Rights Acquired by Transfer 
 


(a) An instrument is transferred when it is delivered by a person other than its issuer for the purpose of giving to the person 
receiving delivery the right to enforce the instrument. 


 
(b) Transfer of an instrument, whether or not the transfer is a negotiation, vests in the transferee any right of the transferor to 
enforce the instrument, including any right as a holder in due course, but the transferee cannot acquire rights of a holder in 
due course by a transfer, directly or indirectly, from a holder in due course if the transferee engaged in fraud or illegality 
affecting the instrument. 


 
(c) Unless otherwise agreed, if an instrument is transferred for value and the transferee does not become a holder because of 
lack of indorsement by the transferor, the transferee has a specifically enforceable right to the unqualified indorsement of the 
transferor, but negotiation of the instrument does not occur until the indorsement is made. 


 
(d) If a transferor purports to transfer less than the entire instrument, negotiation of the instrument does not occur. The 
transferee obtains no rights under this chapter and has only the rights of a partial assignee. 


 
§ 75-3-204. Indorsement 
 


(a) “Indorsement” means a signature, other than that of a signer as maker, drawer, or acceptor, that alone or accompanied by 
other words is made on an instrument for the purpose of (i) negotiating the instrument, (ii) restricting payment of the in-
strument, or (iii) incurring indorser's liability on the instrument, but regardless of the intent of the signer, a signature and its 
accompanying words is an indorsement unless the accompanying words, terms of the instrument, place of the signature, or 
other circumstances unambiguously indicate that the signature was made for a purpose other than indorsement. For the 
purpose of determining whether a signature is made on an instrument, a paper affixed to the instrument is a part of the in-
strument; provided, however, that an indorsement of instruments representing student loans, including loans that are insured 
by the United States Secretary of Education under 20 U.S.C.A. 1071, et seq., as amended, or by a state or nonprofit private 
institution or organization with which the United States Secretary of Education has an agreement under 20 U.S.C.A. 1078(b) 
as amended, may be made by signed blanket indorsement, rather than in the manner otherwise provided in this subsection, if 
a notation to that effect is made in the name of the transferee on the instrument representing the student loan. 


 
(b) “Indorser” means a person who makes an indorsement. 


 
(c) For the purpose of determining whether the transferee of an instrument is a holder, an indorsement that transfers a security 
interest in the instrument is effective as an unqualified indorsement of the instrument. 
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(d) If an instrument is payable to a holder under a name that is not the name of the holder, indorsement may be made by the 
holder in the name stated in the instrument or in the holder's name or both, but signature in both names may be required by a 
person paying or taking the instrument for value or collection. 


 
§ 75-3-205. Special Indorsement; Blank Indorsement; Anomalous Indorsement 
 


(a) If an indorsement is made by the holder of an instrument, whether payable to an identified person or payable to bearer, and 
the indorsement identifies a person to whom it makes the instrument payable, it is a “special indorsement.” When specially 
indorsed, an instrument becomes payable to the identified person and may be negotiated only by the indorsement of that 
person. The principles stated in Section 75-3-110 apply to special indorsements. 


 
(b) If an indorsement is made by the holder of an instrument and it is not a special indorsement, it is a “blank indorsement.” 
When indorsed in blank, an instrument becomes payable to bearer and may be negotiated by transfer of possession alone until 
specially indorsed. 


 
(c) The holder may convert a blank indorsement that consists only of a signature into a special indorsement by writing, above 
the signature of the indorser, words identifying the person to whom the instrument is made payable. 


 
(d) “Anomalous indorsement” means an indorsement made by a person who is not the holder of the instrument. An ano-
malous indorsement does not affect the manner in which the instrument may be negotiated. 


 
§ 75-3-206. Restrictive Indorsement 
 


(a) An indorsement limiting payment to a particular person or otherwise prohibiting further transfer or negotiation of the 
instrument is not effective to prevent further transfer or negotiation of the instrument. 


 
(b) An indorsement stating a condition to the right of the indorsee to receive payment does not affect the right of the indorsee 
to enforce the instrument. A person paying the instrument or taking it for value or collection may disregard the condition, and 
the rights and liabilities of that person are not affected by whether the condition has been fulfilled. 


 
(c) If an instrument bears an indorsement (i) described in Section 75-4-201(b), or (ii) in blank or to a particular bank using the 
words “for deposit,” “for collection,” or other words indicating a purpose of having the instrument collected by a bank for the 
indorser or for a particular account, the following rules apply: 


 
(1) A person, other than a bank, who purchases the instrument when so indorsed converts the instrument unless the amount 
paid for the instrument is received by the indorser or applied consistently with the indorsement. 


 
(2) A depositary bank that purchases the instrument or takes it for collection when so indorsed converts the instrument unless 
the amount paid by the bank with respect to the instrument is received by the indorser or applied consistently with the in-
dorsement. 


 
(3) A payor bank that is also the depositary bank or that takes the instrument for immediate payment over the counter from a 
person other than a collecting bank converts the instrument unless the proceeds of the instrument are received by the indorser 
or applied consistently with the indorsement. 


 
(4) Except as otherwise provided in paragraph (3), a payor bank or intermediary bank may disregard the indorsement and is 
not liable if the proceeds of the instrument are not received by the indorser or applied consistently with the indorsement. 


 
(d) Except for an indorsement covered by subsection (c), if an instrument bears an indorsement using words to the effect that 
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payment is to be made to the indorsee as agent, trustee, or other fiduciary for the benefit of the indorser or another person, the 
following rules apply: 


 
(1) Unless there is notice of breach of fiduciary duty as provided in Section 75-3-307, a person who purchases the instrument 
from the indorsee or takes the instrument from the indorsee for collection or payment may pay the proceeds of payment or the 
value given for the instrument to the indorsee without regard to whether the indorsee violates a fiduciary duty to the indorser. 


 
(2) A subsequent transferee of the instrument or person who pays the instrument is neither given notice nor otherwise af-
fected by the restriction in the indorsement unless the transferee or payor knows that the fiduciary dealt with the instrument or 
its proceeds in breach of fiduciary duty. 


 
(e) The presence on an instrument of an indorsement to which this section applies does not prevent a purchaser of the in-
strument from becoming a holder in due course of the instrument unless the purchaser is a converter under subsection (c) or 
has notice or knowledge of breach of fiduciary duty as stated in subsection (d). 


 
(f) In an action to enforce the obligation of a party to pay the instrument, the obligor has a defense if payment would violate 
an indorsement to which this section applies and the payment is not permitted by this section. 


 
§ 75-3-207. Reacquisition 
 


Reacquisition of an instrument occurs if it is transferred to a former holder, by negotiation or otherwise. A former holder who 
reacquires the instrument may cancel indorsements made after the reacquirer first became a holder of the instrument. If the 
cancellation causes the instrument to be payable to the reacquirer or to bearer, the reacquirer may negotiate the instrument. 
An indorser whose indorsement is canceled is discharged, and the discharge is effective against any subsequent holder. 


 
§ 75-3-208. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§ 75-3-301. Person Entitled to Enforce Instrument 
 


“Person entitled to enforce” an instrument means (i) the holder of the instrument, (ii) a nonholder in possession of the in-
strument who has the rights of a holder, or (iii) a person not in possession of the instrument who is entitled to enforce the 
instrument pursuant to Section 75-3-309 or 75-3-418(d). A person may be a person entitled to enforce the instrument even 
though the person is not the owner of the instrument or is in wrongful possession of the instrument. 


 
§ 75-3-302. Holder in Due Course 
 


(a) Subject to subsection (c) and Section 75-3-106(d), “holder in due course” means the holder of an instrument if: 
 


(1) The instrument when issued or negotiated to the holder does not bear such apparent evidence of forgery or alteration or is 
not otherwise so irregular or incomplete as to call into question its authenticity; and 


 
(2) The holder took the instrument (i) for value, (ii) in good faith, (iii) without notice that the instrument is overdue or has 
been dishonored or that there is an uncured default with respect to payment of another instrument issued as part of the same 
series, (iv) without notice that the instrument contains an unauthorized signature or has been altered, (v) without notice of any 
claim to the instrument described in Section 75-3-306, and (vi) without notice that any party has a defense or claim in re-
coupment described in Section 75-3-305(a). 


 
(b) Notice of discharge of a party, other than discharge in an insolvency proceeding, is not notice of a defense under sub-
section (a), but discharge is effective against a person who became a holder in due course with notice of the discharge. Public 
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filing or recording of a document does not of itself constitute notice of a defense, claim in recoupment, or claim to the in-
strument. 


 
(c) Except to the extent a transferor or predecessor in interest has rights as a holder in due course, a person does not acquire 
rights of a holder in due course of an instrument taken (i) by legal process or by purchase in an execution, bankruptcy, or 
creditor's sale or similar proceeding, (ii) by purchase as part of a bulk transaction not in ordinary course of business of the 
transferor, or (iii) as the successor in interest to an estate or other organization. 


 
(d) If, under Section 75-3-303(a)(1), the promise of performance that is the consideration for an instrument has been partially 
performed, the holder may assert rights as a holder in due course of the instrument only to the fraction of the amount payable 
under the instrument equal to the value of the partial performance divided by the value of the promised performance. 


 
(e) If (i) the person entitled to enforce an instrument has only a security interest in the instrument and (ii) the person obliged 
to pay the instrument has a defense, claim in recoupment, or claim to the instrument that may be asserted against the person 
who granted the security interest, the person entitled to enforce the instrument may assert rights as a holder in due course only 
to an amount payable under the instrument which, at the time of enforcement of the instrument, does not exceed the amount 
of the unpaid obligation secured. 


 
(f) To be effective, notice must be received at a time and in a manner that gives a reasonable opportunity to act on it. 


 
(g) This section is subject to any law limiting status as a holder in due course in particular classes of transactions. 


 
§ 75-3-303. Value and Consideration 
 


(a) An instrument is issued or transferred for value if: 
 


(1) The instrument is issued or transferred for a promise of performance, to the extent the promise has been performed; 
 


(2) The transferee acquires a security interest or other lien in the instrument other than a lien obtained by judicial proceeding; 
 


(3) The instrument is issued or transferred as payment of, or as security for, an antecedent claim against any person, whether 
or not the claim is due; 


 
(4) The instrument is issued or transferred in exchange for a negotiable instrument; or 


 
(5) The instrument is issued or transferred in exchange for the incurring of an irrevocable obligation to a third party by the 
person taking the instrument. 


 
(b) “Consideration” means any consideration sufficient to support a simple contract. The drawer or maker of an instrument 
has a defense if the instrument is issued without consideration. If an instrument is issued for a promise of performance, the 
issuer has a defense to the extent performance of the promise is due and the promise has not been performed. If an instrument 
is issued for value as stated in subsection (a), the instrument is also issued for consideration. 


 
§ 75-3-304. Overdue Instrument 
 


(a) An instrument payable on demand becomes overdue at the earliest of the following times: 
 


(1) On the day after the day demand for payment is duly made; 
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(2) If the instrument is a check, ninety (90) days after its date; or 


 
(3) If the instrument is not a check, when the instrument has been outstanding for a period of time after its date which is 
unreasonably long under the circumstances of the particular case in light of the nature of the instrument and usage of the 
trade. 


 
(b) With respect to an instrument payable at a definite time the following rules apply: 


 
(1) If the principal is payable in installments and a due date has not been accelerated, the instrument becomes overdue upon 
default under the instrument for nonpayment of an installment, and the instrument remains overdue until the default is cured. 


 
(2) If the principal is not payable in installments and the due date has not been accelerated, the instrument becomes overdue 
on the day after the due date. 


 
(3) If a due date with respect to principal has been accelerated, the instrument becomes overdue on the day after the acce-
lerated due date. 


 
(c) Unless the due date of principal has been accelerated, an instrument does not become overdue if there is default in 
payment of interest but no default in payment of principal. 


 
§ 75-3-305. Defenses and Claims in Recoupment 
 


(a) Except as stated in subsection (b), the right to enforce the obligation of a party to pay an instrument is subject to the 
following: 


 
(1) A defense of the obligor based on (i) infancy of the obligor to the extent it is a defense to a simple contract, (ii) duress, lack 
of legal capacity, or illegality of the transaction which, under other law, nullifies the obligation of the obligor, (iii) fraud that 
induced the obligor to sign the instrument with neither knowledge nor reasonable opportunity to learn of its character or its 
essential terms, or (iv) discharge of the obligor in insolvency proceedings; 


 
(2) A defense of the obligor stated in another section of this chapter or a defense of the obligor that would be available if the 
person entitled to enforce the instrument were enforcing a right to payment under a simple contract; and 


 
(3) A claim in recoupment of the obligor against the original payee of the instrument if the claim arose from the transaction 
that gave rise to the instrument; but the claim of the obligor may be asserted against a transferee of the instrument only to 
reduce the amount owing on the instrument at the time the action is brought. 


 
(b) The right of a holder in due course to enforce the obligation of a party to pay the instrument is subject to defenses of the 
obligor stated in subsection (a)(1), but is not subject to defenses of the obligor stated in subsection (a)(2) or claims in re-
coupment stated in subsection (a)(3) against a person other than the holder. 


 
(c) Except as stated in subsection (d), in an action to enforce the obligation of a party to pay the instrument, the obligor may 
not assert against the person entitled to enforce the instrument a defense, claim in recoupment, or claim to the instrument 
(Section 75-3-306) of another person, but the other person's claim to the instrument may be asserted by the obligor if the other 
person is joined in the action and personally asserts the claim against the person entitled to enforce the instrument. An obligor 
is not obliged to pay the instrument if the person seeking enforcement of the instrument does not have rights of a holder in due 
course and the obligor proves that the instrument is a lost or stolen instrument. 
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(d) In an action to enforce the obligation of an accommodation party to pay an instrument, the accommodation party may 
assert against the person entitled to enforce the instrument any defense or claim in recoupment under subsection (a) that the 
accommodated party could assert against the person entitled to enforce the instrument, except the defenses of discharge in 
insolvency proceedings, infancy, and lack of legal capacity. 


 
§ 75-3-306. Claims to an Instrument 
 


A person taking an instrument, other than a person having rights of a holder in due course, is subject to a claim of a property 
or possessory right in the instrument or its proceeds, including a claim to rescind a negotiation and to recover the instrument 
or its proceeds. A person having rights of a holder in due course takes free of the claim to the instrument. 


 
§ 75-3-307. Notice of Breach of Fiduciary Duty 
 


(a) In this section: 
 


(1) “Fiduciary” means an agent, trustee, partner, corporate officer or director, or other representative owing a fiduciary duty 
with respect to an instrument. 


 
(2) “Represented person” means the principal, beneficiary, partnership, corporation, or other person to whom the duty stated 
in paragraph (1) is owed. 


 
(b) If (i) an instrument is taken from a fiduciary for payment or collection or for value, (ii) the taker has knowledge of the 
fiduciary status of the fiduciary, and (iii) the represented person makes a claim to the instrument or its proceeds on the basis 
that the transaction of the fiduciary is a breach of fiduciary duty, the following rules apply: 


 
(1) Notice of breach of fiduciary duty by the fiduciary is notice of the claim of the represented person. 


 
(2) In the case of an instrument payable to the represented person or the fiduciary as such, the taker has notice of the breach of 
fiduciary duty if the instrument is (i) taken in payment of or as security for a debt known by the taker to be the personal debt 
of the fiduciary, (ii) taken in a transaction known by the taker to be for the personal benefit of the fiduciary, or (iii) deposited 
to an account other than an account of the fiduciary, as such, or an account of the represented person. 


 
(3) If an instrument is issued by the represented person or the fiduciary as such, and made payable to the fiduciary personally, 
the taker does not have notice of the breach of fiduciary duty unless the taker knows of the breach of fiduciary duty. 


 
(4) If an instrument is issued by the represented person or the fiduciary as such, to the taker as payee, the taker has notice of 
the breach of fiduciary duty if the instrument is (i) taken in payment of or as security for a debt known by the taker to be the 
personal debt of the fiduciary, (ii) taken in a transaction known by the taker to be for the personal benefit of the fiduciary, or 
(iii) deposited to an account other than an account of the fiduciary, as such, or an account of the represented person. 


 
§ 75-3-308. Proof of Signatures and Status as Holder in Due Course 
 


(a) In an action with respect to an instrument, the authenticity of, and authority to make, each signature on the instrument is 
admitted unless specifically denied in the pleadings. If the validity of a signature is denied in the pleadings, the burden of 
establishing validity is on the person claiming validity, but the signature is presumed to be authentic and authorized unless the 
action is to enforce the liability of the purported signer and the signer is dead or incompetent at the time of trial of the issue of 
validity of the signature. If an action to enforce the instrument is brought against a person as the undisclosed principal of a 
person who signed the instrument as a party to the instrument, the plaintiff has the burden of establishing that the defendant is 
liable on the instrument as a represented person under Section 75-3-402(a). 
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(b) If the validity of signatures is admitted or proved and there is compliance with subsection (a), a plaintiff producing the 
instrument is entitled to payment if the plaintiff proves entitlement to enforce the instrument under Section 75-3-301, unless 
the defendant proves a defense or claim in recoupment. If a defense or claim in recoupment is proved, the right to payment of 
the plaintiff is subject to the defense or claim, except to the extent the plaintiff proves that the plaintiff has rights of a holder 
in due course which are not subject to the defense or claim. 


 
§ 75-3-309. Enforcement of Lost, Destroyed, or Stolen Instrument 
 


(a) A person not in possession of an instrument is entitled to enforce the instrument if (i) the person was in possession of the 
instrument and entitled to enforce it when loss of possession occurred, (ii) the loss of possession was not the result of a 
transfer by the person or a lawful seizure, and (iii) the person cannot reasonably obtain possession of the instrument because 
the instrument was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown 
person or a person that cannot be found or is not amenable to service of process. 


 
(b) A person seeking enforcement of an instrument under subsection (a) must prove the terms of the instrument and the 
person's right to enforce the instrument. If that proof is made, Section 75-3-308 applies to the case as if the person seeking 
enforcement had produced the instrument. The court may not enter judgment in favor of the person seeking enforcement 
unless it finds that the person required to pay the instrument is adequately protected against loss that might occur by reason of 
a claim by another person to enforce the instrument. Adequate protection may be provided by any reasonable means. 


 
§ 75-3-310. Effect of Instrument on Obligation for Which Taken 
 


(a) Unless otherwise agreed, if a certified check, cashier's check, or teller's check is taken for an obligation, the obligation is 
discharged to the same extent discharge would result if an amount of money equal to the amount of the instrument were taken 
in payment of the obligation. Discharge of the obligation does not affect any liability that the obligor may have as an indorser 
of the instrument. 


 
(b) Unless otherwise agreed and except as provided in subsection (a), if a note or an uncertified check is taken for an obli-
gation, the obligation is suspended to the same extent the obligation would be discharged if an amount of money equal to the 
amount of the instrument were taken, and the following rules apply: 


 
(1) In the case of an uncertified check, suspension of the obligation continues until dishonor of the check or until it is paid or 
certified. Payment or certification of the check results in discharge of the obligation to the extent of the amount of the check. 


 
(2) In the case of a note, suspension of the obligation continues until dishonor of the note or until it is paid. Payment of the 
note results in discharge of the obligation to the extent of the payment. 


 
(3) Except as provided in paragraph (4), if the check or note is dishonored and the obligee of the obligation for which the 
instrument was taken is the person entitled to enforce the instrument, the obligee may enforce either the instrument or the 
obligation. In the case of an instrument of a third person which is negotiated to the obligee by the obligor, discharge of the 
obligor on the instrument also discharges the obligation. 


 
(4) If the person entitled to enforce the instrument taken for an obligation is a person other than the obligee, the obligee may 
not enforce the obligation to the extent the obligation is suspended. If the obligee is the person entitled to enforce the in-
strument but no longer has possession of it because it was lost, stolen, or destroyed, the obligation may not be enforced to the 
extent of the amount payable on the instrument, and to that extent the obligee's rights against the obligor are limited to en-
forcement of the instrument. 
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(c) If an instrument other than one described in subsection (a) or (b) is taken for an obligation, the effect is (i) that stated in 
subsection (a) if the instrument is one on which a bank is liable as maker or acceptor, or (ii) that stated in subsection (b) in any 
other case. 


 
§ 75-3-311. Accord and Satisfaction by Use of Instrument 
 


(a) If a person against whom a claim is asserted proves that (i) that person in good faith tendered an instrument to the claimant 
as full satisfaction of the claim, (ii) the amount of the claim was unliquidated or subject to a bona fide dispute, and (iii) the 
claimant obtained payment of the instrument, the following subsections apply. 


 
(b) Unless subsection (c) applies, the claim is discharged if the person against whom the claim is asserted proves that the 
instrument or an accompanying written communication contained a conspicuous statement to the effect that the instrument 
was tendered as full satisfaction of the claim. 


 
(c) Subject to subsection (d), a claim is not discharged under subsection (b) if either of the following applies: 


 
(1) The claimant, if an organization, proves that (i) within a reasonable time before the tender, the claimant sent a conspi-
cuous statement to the person against whom the claim is asserted that communications concerning disputed debts, including 
an instrument tendered as full satisfaction of a debt, are to be sent to a designated person, office, or place, and (ii) the in-
strument or accompanying communication was not received by that designated person, office, or place. 


 
(2) The claimant, whether or not an organization, proves that within ninety (90) days after payment of the instrument, the 
claimant tendered repayment of the amount of the instrument to the person against whom the claim is asserted. This para-
graph does not apply if the claimant is an organization that sent a statement complying with paragraph (1)(i). 


 
(d) A claim is discharged if the person against whom the claim is asserted proves that within a reasonable time before col-
lection of the instrument was initiated, the claimant, or an agent of the claimant having direct responsibility with respect to 
the disputed obligation, knew that the instrument was tendered in full satisfaction of the claim. 


 
§ 75-3-312. Lost, Destroyed, or Stolen Cashier's Check, Teller's Check, or Certified Check 
 


(a) In this section: 
 


(1) “Check” means a cashier's check, teller's check, or certified check. 
 


(2) “Claimant” means a person who claims the right to receive the amount of a cashier's check, teller's check, or certified 
check that was lost, destroyed, or stolen. 


 
(3) “Declaration of loss” means a written statement, made under penalty of perjury, to the effect that (i) the declarer lost 
possession of a check, (ii) the declarer is the drawer or payee of the check, in the case of a certified check, or the remitter or 
payee of the check, in the case of a cashier's check or teller's check, (iii) the loss of possession was not the result of a transfer 
by the declarer or a lawful seizure, and (iv) the declarer cannot reasonably obtain possession of the check because the check 
was destroyed, its whereabouts cannot be determined, or it is in the wrongful possession of an unknown person or a person 
that cannot be found or is not amenable to service of process. 


 
(4) “Obligated bank” means the issuer of a cashier's check or teller's check or the acceptor of a certified check. 


 
(b) A claimant may assert a claim to the amount of a check by a communication to the obligated bank describing the check 
with reasonable certainty and requesting payment of the amount of the check, if (i) the claimant is the drawer or payee of a 
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certified check or the remitter or payee of a cashier's check or teller's check, (ii) the communication contains or is accom-
panied by a declaration of loss of the claimant with respect to the check, (iii) the communication is received at a time and in 
a manner affording the bank a reasonable time to act on it before the check is paid, and (iv) the claimant provides reasonable 
identification if requested by the obligated bank. Delivery of a declaration of loss is a warranty of the truth of the statements 
made in the declaration. If a claim is asserted in compliance with this subsection, the following rules apply: 


 
(1) The claim becomes enforceable at the later of (i) the time the claim is asserted, or (ii) the ninetieth day following the date 
of the check, in the case of a cashier's check or teller's check, or the ninetieth day following the date of acceptance, in the case 
of a certified check. 


 
(2) Until the claim becomes enforceable, it has no legal effect and the obligated bank may pay the check or, in the case of a 
teller's check, may permit the drawee to pay the check. Payment to a person entitled to enforce the check discharges all lia-
bility of the obligated bank with respect to the check. 


 
(3) If the claim becomes enforceable before the check is presented for payment, the obligated bank is not obliged to pay the 
check. 


 
(4) When the claim becomes enforceable, the obligated bank becomes obliged to pay the amount of the check to the claimant 
if payment of the check has not been made to a person entitled to enforce the check. Subject to Section 75-4-302(a)(1), 
payment to the claimant discharges all liability of the obligated bank with respect to the check. 


 
(c) If the obligated bank pays the amount of a check to a claimant under subsection (b)(4) and the check is presented for 
payment by a person having rights of a holder in due course, the claimant is obliged to (i) refund the payment to the obligated 
bank if the check is paid, or (ii) pay the amount of the check to the person having rights of a holder in due course if the check 
is dishonored. 


 
(d) If a claimant has the right to assert a claim under subsection (b) and is also a person entitled to enforce a cashier's check, 
teller's check, or certified check which is lost, destroyed, or stolen, the claimant may assert rights with respect to the check 
either under this section or Section 75-3-309. 


 
§ 75-3-401. Signature 
 


(a) A person is not liable on an instrument unless (i) the person signed the instrument, or (ii) the person is represented by an 
agent or representative who signed the instrument and the signature is binding on the represented person under Section 
75-3-402. 


 
(b) A signature may be made (i) manually or by means of a device or machine, and (ii) by the use of any name, including a 
trade or assumed name, or by a word, mark, or symbol executed or adopted by a person with present intention to authenticate 
a writing. 


 
§ 75-3-402. Signature by Representative 
 


(a) If a person acting, or purporting to act, as a representative signs an instrument by signing either the name of the 
represented person or the name of the signer, the represented person is bound by the signature to the same extent the 
represented person would be bound if the signature were on a simple contract. If the represented person is bound, the sig-
nature of the representative is the “authorized signature of the represented person” and the represented person is liable on the 
instrument, whether or not identified in the instrument. 


 
(b) If a representative signs the name of the representative to an instrument and the signature is an authorized signature of the 
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represented person, the following rules apply: 
 


(1) If the form of the signature shows unambiguously that the signature is made on behalf of the represented person who is 
identified in the instrument, the representative is not liable on the instrument. 


 
(2) Subject to subsection (c), if (i) the form of the signature does not show unambiguously that the signature is made in a 
representative capacity or (ii) the represented person is not identified in the instrument, the representative is liable on the 
instrument to a holder in due course that took the instrument without notice that the representative was not intended to be 
liable on the instrument. With respect to any other person, the representative is liable on the instrument unless the repre-
sentative proves that the original parties did not intend the representative to be liable on the instrument. 


 
(c) If a representative signs the name of the representative as drawer of a check without indication of the representative status 
and the check is payable from an account of the represented person who is identified on the check, the signer is not liable on 
the check if the signature is an authorized signature of the represented person. 


 
§ 75-3-403. Unauthorized Signature 
 


(a) Unless otherwise provided in this chapter or Chapter 4, an unauthorized signature is ineffective except as the signature of 
the unauthorized signer in favor of a person who in good faith pays the instrument or takes it for value. An unauthorized 
signature may be ratified for all purposes of this chapter. 


 
(b) If the signature of more than one (1) person is required to constitute the authorized signature of an organization, the 
signature of the organization is unauthorized if one of the required signatures is lacking. 


 
(c) The civil or criminal liability of a person who makes an unauthorized signature is not affected by any provision of this 
chapter which makes the unauthorized signature effective for the purposes of this chapter. 


 
§ 75-3-404. Impostors; Fictitious Payees 
 


(a) If an impostor, by use of the mails or otherwise, induces the issuer of an instrument to issue the instrument to the impostor, 
or to a person acting in concert with the impostor, by impersonating the payee of the instrument or a person authorized to act 
for the payee, an indorsement of the instrument by any person in the name of the payee is effective as the indorsement of the 
payee in favor of a person who, in good faith, pays the instrument or takes it for value or for collection. 


 
(b) If (i) a person whose intent determines to whom an instrument is payable (Section 75-3-110(a) or (b)) does not intend the 
person identified as payee to have any interest in the instrument, or (ii) the person identified as payee of an instrument is a 
fictitious person, the following rules apply until the instrument is negotiated by special indorsement: 


 
(1) Any person in possession of the instrument is its holder. 


 
(2) An indorsement by any person in the name of the payee stated in the instrument is effective as the indorsement of the 
payee in favor of a person who, in good faith, pays the instrument or takes it for value or for collection. 


 
(c) Under subsection (a) or (b), an indorsement is made in the name of a payee if (i) it is made in a name substantially similar 
to that of the payee or (ii) the instrument, whether or not indorsed, is deposited in a depositary bank to an account in a name 
substantially similar to that of the payee. 


 
(d) With respect to an instrument to which subsection (a) or (b) applies, if a person paying the instrument or taking it for value 
or for collection fails to exercise ordinary care in paying or taking the instrument and that failure substantially contributes to 
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loss resulting from payment of the instrument, the person bearing the loss may recover from the person failing to exercise 
ordinary care to the extent the failure to exercise ordinary care contributed to the loss. 


 
§ 75-3-405. Employer's Responsibility for Fraudulent Indorsement by Employee 
 


(a) In this section: 
 


(1) “Employee” includes an independent contractor and employee of an independent contractor retained by the employer. 
 


(2) “Fraudulent indorsement” means (i) in the case of an instrument payable to the employer, a forged indorsement pur-
porting to be that of the employer, or (ii) in the case of an instrument with respect to which the employer is the issuer, a forged 
indorsement purporting to be that of the person identified as payee. 


 
(3) “Responsibility” with respect to instruments means authority (i) to sign or indorse instruments on behalf of the employer, 
(ii) to process instruments received by the employer for bookkeeping purposes, for deposit to an account, or for other dis-
position, (iii) to prepare or process instruments for issue in the name of the employer, (iv) to supply information determining 
the names or addresses of payees of instruments to be issued in the name of the employer, (v) to control the disposition of 
instruments to be issued in the name of the employer, or (vi) to act otherwise with respect to instruments in a responsible 
capacity. “Responsibility” does not include authority that merely allows an employee to have access to instruments or blank 
or incomplete instrument forms that are being stored or transported or are part of incoming or outgoing mail, or similar 
access. 


 
(b) For the purpose of determining the rights and liabilities of a person who, in good faith, pays an instrument or takes it for 
value or for collection, if an employer entrusted an employee with responsibility with respect to the instrument and the em-
ployee or a person acting in concert with the employee makes a fraudulent indorsement of the instrument, the indorsement is 
effective as the indorsement of the person to whom the instrument is payable if it is made in the name of that person. If the 
person paying the instrument or taking it for value or for collection fails to exercise ordinary care in paying or taking the 
instrument and that failure substantially contributes to loss resulting from the fraud, the person bearing the loss may recover 
from the person failing to exercise ordinary care to the extent the failure to exercise ordinary care contributed to the loss. 


 
(c) Under subsection (b), an indorsement is made in the name of the person to whom an instrument is payable if (i) it is made 
in a name substantially similar to the name of that person or (ii) the instrument, whether or not indorsed, is deposited in a 
depositary bank to an account in a name substantially similar to the name of that person. 


 
§ 75-3-406. Negligence Contributing to Forged Signature or Alteration of Instrument 
 


(a) A person whose failure to exercise ordinary care substantially contributes to an alteration of an instrument or to the 
making of a forged signature on an instrument is precluded from asserting the alteration or the forgery against a person who, 
in good faith, pays the instrument or takes it for value or for collection. 


 
(b) Under subsection (a), if the person asserting the preclusion fails to exercise ordinary care in paying or taking the in-
strument and that failure substantially contributes to loss, the loss is allocated between the person precluded and the person 
asserting the preclusion according to the extent to which the failure of each to exercise ordinary care contributed to the loss. 


 
(c) Under subsection (a), the burden of proving failure to exercise ordinary care is on the person asserting the preclusion. 
Under subsection (b), the burden of proving failure to exercise ordinary care is on the person precluded. 


 
§ 75-3-407. Alteration 
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(a) “Alteration” means (i) an unauthorized change in an instrument that purports to modify in any respect the obligation of a 
party, or (ii) an unauthorized addition of words or numbers or other change to an incomplete instrument relating to the ob-
ligation of a party. 


 
(b) Except as provided in subsection (c), an alteration fraudulently made discharges a party whose obligation is affected by 
the alteration unless that party assents or is precluded from asserting the alteration. No other alteration discharges a party, and 
the instrument may be enforced according to its original terms. 


 
(c) A payor bank or drawee paying a fraudulently altered instrument or a person taking it for value, in good faith and without 
notice of the alteration, may enforce rights with respect to the instrument (i) according to its original terms, or (ii) in the case 
of an incomplete instrument altered by unauthorized completion, according to its terms as completed. 


 
§ 75-3-408. Drawee Not Liable on Unaccepted Draft 
 


A check or other draft does not of itself operate as an assignment of funds in the hands of the drawee available for its pay-
ment, and the drawee is not liable on the instrument until the drawee accepts it. 


 
§ 75-3-409. Acceptance of Draft; Certified Check 
 


(a) “Acceptance” means the drawee's signed agreement to pay a draft as presented. It must be written on the draft and may 
consist of the drawee's signature alone. Acceptance may be made at any time and becomes effective when notification 
pursuant to instructions is given or the accepted draft is delivered for the purpose of giving rights on the acceptance to any 
person. 


 
(b) A draft may be accepted although it has not been signed by the drawer, is otherwise incomplete, is overdue, or has been 
dishonored. 


 
(c) If a draft is payable at a fixed period after sight and the acceptor fails to date the acceptance, the holder may complete the 
acceptance by supplying a date in good faith. 


 
(d) “Certified check” means a check accepted by the bank on which it is drawn. Acceptance may be made as stated in sub-
section (a) or by a writing on the check which indicates that the check is certified. The drawee of a check has no obligation to 
certify the check, and refusal to certify is not dishonor of the check. 


 
§ 75-3-410. Acceptance Varying Draft 
 


(a) If the terms of a drawee's acceptance vary from the terms of the draft as presented, the holder may refuse the acceptance 
and treat the draft as dishonored. In that case, the drawee may cancel the acceptance. 


 
(b) The terms of a draft are not varied by an acceptance to pay at a particular bank or place in the United States, unless the 
acceptance states that the draft is to be paid only at that bank or place. 


 
(c) If the holder assents to an acceptance varying the terms of a draft, the obligation of each drawer and indorser that does not 
expressly assent to the acceptance is discharged. 


 
§ 75-3-411. Refusal to Pay Cashier's Checks, Teller's Checks, and Certified Checks 
 


(a) In this section, “obligated bank” means the acceptor of a certified check or the issuer of a cashier's check or teller's check 
bought from the issuer. 
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(b) If the obligated bank wrongfully (i) refuses to pay a cashier's check or certified check, (ii) stops payment of a teller's 
check, or (iii) refuses to pay a dishonored teller's check, the person asserting the right to enforce the check is entitled to 
compensation for expenses and loss of interest resulting from the nonpayment and may recover consequential damages if the 
obligated bank refuses to pay after receiving notice of particular circumstances giving rise to the damages. 


 
(c) Expenses or consequential damages under subsection (b) are not recoverable if the refusal of the obligated bank to pay 
occurs because (i) the bank suspends payments, (ii) the obligated bank asserts a claim or defense of the bank that it has 
reasonable grounds to believe is available against the person entitled to enforce the instrument, (iii) the obligated bank has a 
reasonable doubt whether the person demanding payment is the person entitled to enforce the instrument, or (iv) payment is 
prohibited by law. 


 
§ 75-3-412. Obligation of Issuer of Note or Cashier's Check 
 


The issuer of a note or cashier's check or other draft drawn on the drawer is obliged to pay the instrument (i) according to its 
terms at the time it was issued or, if not issued, at the time it first came into possession of a holder, or (ii) if the issuer signed 
an incomplete instrument, according to its terms when completed, to the extent stated in Sections 75-3-115 and 75-3-407. 
The obligation is owed to a person entitled to enforce the instrument or to an indorser who paid the instrument under Section 
75-3-415. 


 
§ 75-3-413. Obligation of Acceptor 
 


(a) The acceptor of a draft is obliged to pay the draft (i) according to its terms at the time it was accepted, even though the 
acceptance states that the draft is payable “as originally drawn” or equivalent terms, (ii) if the acceptance varies the terms of 
the draft, according to the terms of the draft as varied, or (iii) if the acceptance is of a draft that is an incomplete instrument, 
according to its terms when completed, to the extent stated in Sections 75-3-115 and 75-3-407. The obligation is owed to a 
person entitled to enforce the draft or to the drawer or an indorser who paid the draft under Section 75-3-414 or 75-3-415. 


 
(b) If the certification of a check or other acceptance of a draft states the amount certified or accepted, the obligation of the 
acceptor is that amount. If (i) the certification or acceptance does not state an amount, (ii) the amount of the instrument is 
subsequently raised, and (iii) the instrument is then negotiated to a holder in due course, the obligation of the acceptor is the 
amount of the instrument at the time it was taken by the holder in due course. 


 
§ 75-3-414. Obligation of Drawer 
 


(a) This section does not apply to cashier's checks or other drafts drawn on the drawer. 
 


(b) If an unaccepted draft is dishonored, the drawer is obliged to pay the draft (i) according to its terms at the time it was 
issued or, if not issued, at the time it first came into possession of a holder, or (ii) if the drawer signed an incomplete in-
strument, according to its terms when completed, to the extent stated in Sections 75-3-115 and 75-3-407. The obligation is 
owed to a person entitled to enforce the draft or to an indorser who paid the draft under Section 75-3-415. 


 
(c) If a draft is accepted by a bank, the drawer is discharged, regardless of when or by whom acceptance was obtained. 


 
(d) If a draft is accepted and the acceptor is not a bank, the obligation of the drawer to pay the draft if the draft is dishonored 
by the acceptor is the same as the obligation of an indorser under Section 75-3-415(a) and (c). 


 
(e) If a draft states that it is drawn “without recourse” or otherwise disclaims liability of the drawer to pay the draft, the 
drawer is not liable under subsection (b) to pay the draft if the draft is not a check. A disclaimer of the liability stated in 







   
 


Page 23


© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 


subsection (b) is not effective if the draft is a check. 
 


(f) If (i) a check is not presented for payment or given to a depositary bank for collection within thirty (30) days after its date, 
(ii) the drawee suspends payments after expiration of the 30-day period without paying the check, and (iii) because of the 
suspension of payments, the drawer is deprived of funds maintained with the drawee to cover payment of the check, the 
drawer to the extent deprived of funds may discharge its obligation to pay the check by assigning to the person entitled to 
enforce the check the rights of the drawer against the drawee with respect to the funds. 


 
§ 75-3-415. Obligation of Indorser 
 


(a) Subject to subsections (b), (c), and (d) and to Section 75-3-419(d), if an instrument is dishonored, an indorser is obliged to 
pay the amount due on the instrument (i) according to the terms of the instrument at the time it was indorsed, or (ii) if the 
indorser indorsed an incomplete instrument, according to its terms when completed, to the extent stated in Sections 75-3-115 
and 75-3-407. The obligation of the indorser is owed to a person entitled to enforce the instrument or to a subsequent indorser 
who paid the instrument under this section. 


 
(b) If an indorsement states that it is made “without recourse” or otherwise disclaims liability of the indorser, the indorser is 
not liable under subsection (a) to pay the instrument. 


 
(c) If notice of dishonor of an instrument is required by Section 75-3-503 and notice of dishonor complying with that section 
is not given to an indorser, the liability of the indorser under subsection (a) is discharged. 


 
(d) If a draft is accepted by a bank after an indorsement is made, the liability of the indorser under subsection (a) is dis-
charged. 


 
(e) If an indorser of a check is liable under subsection (a) and the check is not presented for payment, or given to a depositary 
bank for collection, within thirty (30) days after the day the indorsement was made, the liability of the indorser under sub-
section (a) is discharged. 


 
§ 75-3-416. Transfer Warranties 
 


(a) A person who transfers an instrument for consideration warrants to the transferee and, if the transfer is by indorsement, to 
any subsequent transferee that: 


 
(1) The warrantor is a person entitled to enforce the instrument; 


 
(2) All signatures on the instrument are authentic and authorized; 


 
(3) The instrument has not been altered; 


 
(4) The instrument is not subject to a defense or claim in recoupment of any party which can be asserted against the war-
rantor; and 


 
(5) The warrantor has no knowledge of any insolvency proceeding commenced with respect to the maker or acceptor or, in 
the case of an unaccepted draft, the drawer. 


 
(b) A person to whom the warranties under subsection (a) are made and who took the instrument in good faith may recover 
from the warrantor as damages for breach of warranty an amount equal to the loss suffered as a result of the breach, but not 
more than the amount of the instrument plus expenses and loss of interest incurred as a result of the breach. 
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(c) The warranties stated in subsection (a) cannot be disclaimed with respect to checks. Unless notice of a claim for breach of 
warranty is given to the warrantor within thirty (30) days after the claimant has reason to know of the breach and the identity 
of the warrantor, the liability of the warrantor under subsection (b) is discharged to the extent of any loss caused by the delay 
in giving notice of the claim. 


 
(d) A cause of action for breach of warranty under this section accrues when the claimant has reason to know of the breach. 


 
§ 75-3-417. Presentment Warranties 
 


(a) If an unaccepted draft is presented to the drawee for payment or acceptance and the drawee pays or accepts the draft, (i) 
the person obtaining payment or acceptance, at the time of presentment, and (ii) a previous transferor of the draft, at the time 
of transfer, warrant to the drawee making payment or accepting the draft in good faith that: 


 
(1) The warrantor is, or was, at the time the warrantor transferred the draft, a person entitled to enforce the draft or authorized 
to obtain payment or acceptance of the draft on behalf of a person entitled to enforce the draft; 


 
(2) The draft has not been altered; and 


 
(3) The warrantor has no knowledge that the signature of the drawer of the draft is unauthorized. 


 
(b) A drawee making payment may recover from any warrantor damages for breach of warranty equal to the amount paid by 
the drawee less the amount the drawee received or is entitled to receive from the drawer because of the payment. In addition, 
the drawee is entitled to compensation for expenses and loss of interest resulting from the breach. The right of the drawee to 
recover damages under this subsection is not affected by any failure of the drawee to exercise ordinary care in making 
payment. If the drawee accepts the draft, breach of warranty is a defense to the obligation of the acceptor. If the acceptor 
makes payment with respect to the draft, the acceptor is entitled to recover from any warrantor for breach of warranty the 
amounts stated in this subsection. 


 
(c) If a drawee asserts a claim for breach of warranty under subsection (a) based on an unauthorized indorsement of the draft 
or an alteration of the draft, the warrantor may defend by proving that the indorsement is effective under Section 75-3-404 or 
75-3-405 or the drawer is precluded under Section 75-3-406 or 75-4-406 from asserting against the drawee the unauthorized 
indorsement or alteration. 


 
(d) If (i) a dishonored draft is presented for payment to the drawer or an indorser or (ii) any other instrument is presented for 
payment to a party obliged to pay the instrument, and (iii) payment is received, the following rules apply: 


 
(1) The person obtaining payment and a prior transferor of the instrument warrant to the person making payment in good faith 
that the warrantor is, or was, at the time the warrantor transferred the instrument, a person entitled to enforce the instrument or 
authorized to obtain payment on behalf of a person entitled to enforce the instrument. 


 
(2) The person making payment may recover from any warrantor for breach of warranty an amount equal to the amount paid 
plus expenses and loss of interest resulting from the breach. 


 
(e) The warranties stated in subsections (a) and (d) cannot be disclaimed with respect to checks. Unless notice of a claim for 
breach of warranty is given to the warrantor within thirty (30) days after the claimant has reason to know of the breach and the 
identity of the warrantor, the liability of the warrantor under subsection (b) or (d) is discharged to the extent of any loss 
caused by the delay in giving notice of the claim. 
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(f) A cause of action for breach of warranty under this section accrues when the claimant has reason to know of the breach. 
 
§ 75-3-418. Payment or Acceptance by Mistake 
 


(a) Except as provided in subsection (c), if the drawee of a draft pays or accepts the draft and the drawee acted on the mis-
taken belief that (i) payment of the draft had not been stopped pursuant to Section 75-4-403 or (ii) the signature of the drawer 
of the draft was authorized, the drawee may recover the amount of the draft from the person to whom or for whose benefit 
payment was made or, in the case of acceptance, may revoke the acceptance. Rights of the drawee under this subsection are 
not affected by failure of the drawee to exercise ordinary care in paying or accepting the draft. 


 
(b) Except as provided in subsection (c), if an instrument has been paid or accepted by mistake and the case is not covered by 
subsection (a), the person paying or accepting may, to the extent permitted by the law governing mistake and restitution, (i) 
recover the payment from the person to whom or for whose benefit payment was made or (ii) in the case of acceptance, may 
revoke the acceptance. 


 
(c) The remedies provided by subsection (a) or (b) may not be asserted against a person who took the instrument in good faith 
and for value or who in good faith changed position in reliance on the payment or acceptance. This subsection does not limit 
remedies provided by Section 75-3-417 or 75-4-407. 


 
(d) Notwithstanding Section 75-4-215, if an instrument is paid or accepted by mistake and the payor or acceptor recovers 
payment or revokes acceptance under subsection (a) or (b), the instrument is deemed not to have been paid or accepted and is 
treated as dishonored, and the person from whom payment is recovered has rights as a person entitled to enforce the dis-
honored instrument. 


 
§ 75-3-419. Instruments Signed for Accommodation 
 


(a) If an instrument is issued for value given for the benefit of a party to the instrument (“accommodated party”) and another 
party to the instrument (“accommodation party”) signs the instrument for the purpose of incurring liability on the instrument 
without being a direct beneficiary of the value given for the instrument, the instrument is signed by the accommodation party 
“for accommodation.” 


 
(b) An accommodation party may sign the instrument as maker, drawer, acceptor, or indorser and, subject to subsection (d), 
is obliged to pay the instrument in the capacity in which the accommodation party signs. The obligation of an accommodation 
party may be enforced notwithstanding any statute of frauds and whether or not the accommodation party receives consid-
eration for the accommodation. 


 
(c) A person signing an instrument is presumed to be an accommodation party and there is notice that the instrument is signed 
for accommodation if the signature is an anomalous indorsement or is accompanied by words indicating that the signer is 
acting as surety or guarantor with respect to the obligation of another party to the instrument. Except as provided in Section 
75-3-605, the obligation of an accommodation party to pay the instrument is not affected by the fact that the person enforcing 
the obligation had notice when the instrument was taken by that person that the accommodation party signed the instrument 
for accommodation. 


 
(d) If the signature of a party to an instrument is accompanied by words indicating unambiguously that the party is guaran-
teeing collection rather than payment of the obligation of another party to the instrument, the signer is obliged to pay the 
amount due on the instrument to a person entitled to enforce the instrument only if (i) execution of judgment against the other 
party has been returned unsatisfied, (ii) the other party is insolvent or in an insolvency proceeding, (iii) the other party cannot 
be served with process, or (iv) it is otherwise apparent that payment cannot be obtained from the other party. 


 
(e) An accommodation party who pays the instrument is entitled to reimbursement from the accommodated party and is 
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entitled to enforce the instrument against the accommodated party. An accommodated party who pays the instrument has no 
right of recourse against, and is not entitled to contribution from, an accommodation party. 


 
§ 75-3-420. Conversion of Instrument 
 


(a) The law applicable to conversion of personal property applies to instruments. An instrument is also converted if it is taken 
by transfer, other than a negotiation, from a person not entitled to enforce the instrument or a bank makes or obtains payment 
with respect to the instrument for a person not entitled to enforce the instrument or receive payment. An action for conversion 
of an instrument may not be brought by (i) the issuer or acceptor of the instrument or (ii) a payee or indorsee who did not 
receive delivery of the instrument either directly or through delivery to an agent or a co-payee. 


 
(b) In an action under subsection (a), the measure of liability is presumed to be the amount payable on the instrument, but 
recovery may not exceed the amount of the plaintiff's interest in the instrument. 


 
(c) A representative, other than a depositary bank, who has in good faith dealt with an instrument or its proceeds on behalf of 
one who was not the person entitled to enforce the instrument is not liable in conversion to that person beyond the amount of 
any proceeds that it has not paid out. 


 
§ 75-3-501. Presentment 
 


(a) “Presentment” means a demand made by or on behalf of a person entitled to enforce an instrument (i) to pay the in-
strument made to the drawee or a party obliged to pay the instrument or, in the case of a note or accepted draft payable at a 
bank, to the bank, or (ii) to accept a draft made to the drawee. 


 
(b) The following rules are subject to Chapter 4, agreement of the parties, and clearinghouse rules and the like: 


 
(1) Presentment may be made at the place of payment of the instrument and must be made at the place of payment if the 
instrument is payable at a bank in the United States; may be made by any commercially reasonable means, including an oral, 
written, or electronic communication; is effective when the demand for payment or acceptance is received by the person to 
whom presentment is made; and is effective if made to any one (1) of two (2) or more makers, acceptors, drawees, or other 
payors. 


 
(2) Upon demand of the person to whom presentment is made, the person making presentment must (i) exhibit the instru-
ment, (ii) give reasonable identification and, if presentment is made on behalf of another person, reasonable evidence of 
authority to do so, and (iii) sign a receipt on the instrument for any payment made or surrender the instrument if full payment 
is made. 


 
(3) Without dishonoring the instrument, the party to whom presentment is made may (i) return the instrument for lack of a 
necessary indorsement, or (ii) refuse payment or acceptance for failure of the presentment to comply with the terms of the 
instrument, an agreement of the parties, or other applicable law or rule. 


 
(4) The party to whom presentment is made may treat presentment as occurring on the next business day after the day of 
presentment if the party to whom presentment is made has established a cut-off hour not earlier than 2 p.m. for the receipt and 
processing of instruments presented for payment or acceptance and presentment is made after the cut-off hour. 


 
§ 75-3-502. Dishonor 
 


(a) Dishonor of a note is governed by the following rules: 
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(1) If the note is payable on demand, the note is dishonored if presentment is duly made to the maker and the note is not paid 
on the day of presentment. 


 
(2) If the note is not payable on demand and is payable at or through a bank or the terms of the note require presentment, the 
note is dishonored if presentment is duly made and the note is not paid on the day it becomes payable or the day of pre-
sentment, whichever is later. 


 
(3) If the note is not payable on demand and paragraph (2) does not apply, the note is dishonored if it is not paid on the day it 
becomes payable. 


 
(b) Dishonor of an unaccepted draft other than a documentary draft is governed by the following rules: 


 
(1) If a check is duly presented for payment to the payor bank otherwise than for immediate payment over the counter, the 
check is dishonored if the payor bank makes timely return of the check or sends timely notice of dishonor or nonpayment 
under Section 75-4-301 or 75-4-302, or becomes accountable for the amount of the check under Section 75-4-302. 


 
(2) If a draft is payable on demand and paragraph (1) does not apply, the draft is dishonored if presentment for payment is 
duly made to the drawee and the draft is not paid on the day of presentment. 


 
(3) If a draft is payable on a date stated in the draft, the draft is dishonored if (i) presentment for payment is duly made to the 
drawee and payment is not made on the day the draft becomes payable or the day of presentment, whichever is later, or (ii) 
presentment for acceptance is duly made before the day the draft becomes payable and the draft is not accepted on the day of 
presentment. 


 
(4) If a draft is payable on elapse of a period of time after sight or acceptance, the draft is dishonored if presentment for 
acceptance is duly made and the draft is not accepted on the day of presentment. 


 
(c) Dishonor of an unaccepted documentary draft occurs according to the rules stated in subsections (b)(2), (3), and (4), 
except that payment or acceptance may be delayed without dishonor until no later than the close of the third business day of 
the drawee following the day on which payment or acceptance is required by those paragraphs. 


 
(d) Dishonor of an accepted draft is governed by the following rules: 


 
(1) If the draft is payable on demand, the draft is dishonored if presentment for payment is duly made to the acceptor and the 
draft is not paid on the day of presentment. 


 
(2) If the draft is not payable on demand, the draft is dishonored if presentment for payment is duly made to the acceptor and 
payment is not made on the day it becomes payable or the day of presentment, whichever is later. 


 
(e) In any case in which presentment is otherwise required for dishonor under this section and presentment is excused under 
Section 75-3-504, dishonor occurs without presentment if the instrument is not duly accepted or paid. 


 
(f) If a draft is dishonored because timely acceptance of the draft was not made and the person entitled to demand acceptance 
consents to a late acceptance, from the time of acceptance the draft is treated as never having been dishonored. 


 
§ 75-3-503. Notice of Dishonor 
 


(a) The obligation of an indorser stated in Section 75-3-415(a) and the obligation of a drawer stated in Section 75-3-414(d) 
may not be enforced unless (i) the indorser or drawer is given notice of dishonor of the instrument complying with this sec-
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tion or (ii) notice of dishonor is excused under Section 75-3-504(b). 
 


(b) Notice of dishonor may be given by any person; may be given by any commercially reasonable means, including an oral, 
written, or electronic communication; and is sufficient if it reasonably identifies the instrument and indicates that the in-
strument has been dishonored or has not been paid or accepted. Return of an instrument given to a bank for collection is 
sufficient notice of dishonor. 


 
(c) Subject to Section 75-3-504(c), with respect to an instrument taken for collection by a collecting bank, notice of dishonor 
must be given (i) by the bank before midnight of the next banking day following the banking day on which the bank receives 
notice of dishonor of the instrument, or (ii) by any other person within thirty (30) days following the day on which the person 
receives notice of dishonor. With respect to any other instrument, notice of dishonor must be given within thirty (30) days 
following the day on which dishonor occurs. 


 
§ 75-3-504. Excused Presentment and Notice of Dishonor 
 


(a) Presentment for payment or acceptance of an instrument is excused if (i) the person entitled to present the instrument 
cannot with reasonable diligence make presentment, (ii) the maker or acceptor has repudiated an obligation to pay the in-
strument or is dead or in insolvency proceedings, (iii) by the terms of the instrument presentment is not necessary to enforce 
the obligation of indorsers or the drawer, (iv) the drawer or indorser whose obligation is being enforced has waived pre-
sentment or otherwise has no reason to expect or right to require that the instrument be paid or accepted, or (v) the drawer 
instructed the drawee not to pay or accept the draft or the drawee was not obligated to the drawer to pay the draft. 


 
(b) Notice of dishonor is excused if (i) by the terms of the instrument notice of dishonor is not necessary to enforce the ob-
ligation of a party to pay the instrument, or (ii) the party whose obligation is being enforced waived notice of dishonor. A 
waiver of presentment is also a waiver of notice of dishonor. 


 
(c) Delay in giving notice of dishonor is excused if the delay was caused by circumstances beyond the control of the person 
giving the notice and the person giving the notice exercised reasonable diligence after the cause of the delay ceased to op-
erate. 


 
§ 75-3-505. Evidence of Dishonor 
 


(a) The following are admissible as evidence and create a presumption of dishonor and of any notice of dishonor stated: 
 


(1) A document regular in form as provided in subsection (b) which purports to be a protest; 
 


(2) A purported stamp or writing of the drawee, payor bank, or presenting bank on or accompanying the instrument stating 
that acceptance or payment has been refused unless reasons for the refusal are stated and the reasons are not consistent with 
dishonor; 


 
(3) A book or record of the drawee, payor bank, or collecting bank, kept in the usual course of business which shows dis-
honor, even if there is no evidence of who made the entry. 


 
(b) A protest is a certificate of dishonor made by a United States consul or vice-consul, or a notary public or other person 
authorized to administer oaths by the law of the place where dishonor occurs. It may be made upon information satisfactory 
to that person. The protest must identify the instrument and certify either that presentment has been made or, if not made, the 
reason why it was not made, and that the instrument has been dishonored by nonacceptance or nonpayment. The protest may 
also certify that notice of dishonor has been given to some or all parties. 
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§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§§ 75-3-506 to 75-3-511. Repealed by Laws 1992, Ch. 420, § 112, eff. January 1, 1993 
 
§ 75-3-601. Discharge and Effect of Discharge 
 


(a) The obligation of a party to pay the instrument is discharged as stated in this chapter or by an act or agreement with the 
party which would discharge an obligation to pay money under a simple contract. 


 
(b) Discharge of the obligation of a party is not effective against a person acquiring rights of a holder in due course of the 
instrument without notice of the discharge. 


 
§ 75-3-602. Payment 
 


(a) Subject to subsection (b), an instrument is paid to the extent payment is made (i) by or on behalf of a party obliged to pay 
the instrument, and (ii) to a person entitled to enforce the instrument. To the extent of the payment, the obligation of the party 
obliged to pay the instrument is discharged even though payment is made with knowledge of a claim to the instrument under 
Section 75-3-306 by another person. 


 
(b) The obligation of a party to pay the instrument is not discharged under subsection (a) if: 


 
(1) A claim to the instrument under Section 75-3-306 is enforceable against the party receiving payment and (i) payment is 
made with knowledge by the payor that payment is prohibited by injunction or similar process of a court of competent ju-
risdiction, or (ii) in the case of an instrument other than a cashier's check, teller's check, or certified check, the party making 
payment accepted, from the person having a claim to the instrument, indemnity against loss resulting from refusal to pay the 
person entitled to enforce the instrument; or 


 
(2) The person making payment knows that the instrument is a stolen instrument and pays a person it knows is in wrongful 
possession of the instrument. 


 
§ 75-3-603. Tender of Payment 
 


(a) If tender of payment of an obligation to pay an instrument is made to a person entitled to enforce the instrument, the effect 
of tender is governed by principles of law applicable to tender of payment under a simple contract. 


 
(b) If tender of payment of an obligation to pay an instrument is made to a person entitled to enforce the instrument and the 
tender is refused, there is discharge, to the extent of the amount of the tender, of the obligation of an indorser or accommo-
dation party having a right of recourse with respect to the obligation to which the tender relates. 


 
(c) If tender of payment of an amount due on an instrument is made to a person entitled to enforce the instrument, the obli-
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gation of the obligor to pay interest after the due date on the amount tendered is discharged. If presentment is required with 
respect to an instrument and the obligor is able and ready to pay on the due date at every place of payment stated in the in-
strument, the obligor is deemed to have made tender of payment on the due date to the person entitled to enforce the in-
strument. 


 
 








IMPLIED WARRANTIES UNDER MISSISSIPPI ARTICLE 2 ISSUES 


 


From: Owen P. Lalor Sent: Tuesday, June 16, 2009  
To: Jerome C. Hafter  
Subject: Business Reform - UCC and Debtor Creditors Laws Study Group 


One of my primary areas of interest is to have Mississippi adopt the majority position 
(approximately 38 states) with respect to implied warranties under Article 2 and Article 2A of 
the UCC.  The prohibition against waiver, disclaimer or modification of the implied warranties 
of merchantability and fitness for a particular purpose and contractual modification or limitation 
of remedies in consumer transactions is a serious factor limiting employment opportunities in 
Mississippi.  Consumer products manufacturers are hard pressed to justify exposing their 
nationwide business to implied warranties when headquartered in Mississippi. 
 
The following excerpts contrast a few of the pertinent UCC statutes of Mississippi with their 
counterparts in Florida.  The risks to a manufacturer when Mississippi UCC provisions govern a 
consumer transaction are significantly greater than under Florida law.  If we can change this, 
more consumer products business can have their principal place of business and sales operations 
in Mississippi. 


 
MISSISSIPPI UCC 


 
75-2-315.1. Limitation of exclusion or modification of warranties to consumers.  
      (1) Any oral or written language used by a seller of consumer goods and services, 
which attempts to exclude or modify any implied warranties of merchantability and 
fitness for a particular purpose or to exclude or modify the consumer's remedies for 
breach of those warranties, is unenforceable. However, the seller may recover from the 
manufacturer any damages resulting from breach of the implied warranty of 
merchantability or fitness for a particular purpose.  
      (2) Any oral or written language used by a manufacturer of consumer goods, 
which attempts to limit or modify a consumer's remedies for breach of the 
manufacturer's express warranties, is unenforceable.  
75-2-719. Contractual modification or limitation of remedy.  
      (1) Subject to the provisions of subsections (2), (3), and (4) of this section and of 
Section 75-2-718 on liquidation and limitation of damages,  
      (a) The agreement may provide for remedies in addition to or in substitution for 
those provided in this chapter and may limit or alter the measure of damages 
recoverable under this chapter, as by limiting the buyer's remedies to return of the 
goods and repayment of the price or to repair and replacement of nonconforming 
goods or parts; and  
      (b) Resort to a remedy as provided is optional unless the remedy is expressly 
agreed to be exclusive, in which case it is the sole remedy.  
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      (2) Where circumstances cause an exclusive or limited remedy to fail of its 
essential purpose, remedy may be had as provided in this Code.  
      (3) Consequential damages may be limited or excluded unless the limitation or 
exclusion is unconscionable. Limitation of consequential damages for injury to the 
person in the case of consumer goods is prima facie unconscionable but limitation of 
damages where the loss is commercial is not.  
      (4) Any limitation of remedies which would deprive the buyer of a remedy to 
which he may be entitled for breach of an implied warranty of merchantability or 
fitness for a particular purpose shall be prohibited. The provisions of this subsection 
do not apply to computer hardware, computer software, and services performed on 
computer hardware and computer software, which are sold between merchants.  
 
CONTRAST with FLORIDA STATUTES: 
672.316 
Title XXXIX [39] COMMERCIAL RELATIONS 
Chapter 672 UNIFORM COMMERCIAL CODE: SALES 


 
672.316 Exclusion or modification of warranties.  
      (1) Words or conduct relevant to the creation of an express warranty and words or 
conduct tending to negate or limit warranty shall be construed wherever reasonable as 
consistent with each other; but, subject to the provisions of this chapter on parol or 
extrinsic evidence (s. 672.202), negation or limitation is inoperative to the extent that 
such construction is unreasonable.  
      (2) Subject to subsection (3), to exclude or modify the implied warranty of 
merchantability or any part of it, the language must mention merchantability and in 
case of a writing must be conspicuous; and, to exclude or modify any implied 
warranty of fitness, the exclusion must be by a writing and conspicuous. Language to 
exclude all implied warranties of fitness is sufficient if it states, for example, that 
"There are no warranties which extend beyond the description on the face hereof."  
      (3) Notwithstanding subsection (2):  
      (a) Unless the circumstances indicate otherwise, all implied warranties are 
excluded by expressions like "as is" or "with all faults" or other language which in 
common understanding calls the buyer's attention to the exclusion of warranties and 
makes plain that there is no implied warranty; and  
      (b) When the buyer before entering into the contract has examined the goods or the 
sample or model as fully as he or she desired or has refused to examine the goods, 
there is no implied warranty with regard to defects which an examination ought in the 
circumstances to have revealed to him or her; and  
      (c) An implied warranty can also be excluded or modified by a course of dealing 
or course of performance or usage of trade.  
      (d) In a transaction involving the sale of cattle or hogs, there is no implied 
warranty that the cattle or hogs are free from sickness or disease. However, no 
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exemption applies in cases where the seller knowingly sells cattle or hogs that are 
diseased.  
      (4) Remedies for breach of warranty can be limited in accordance with the 
provisions of this chapter on liquidation or limitation of damages and on contractual 
modification of remedy (ss. 672.718 and 672.719).  
      (5) The procurement, processing, storage, distribution, or use of whole blood, 
plasma, blood products, and blood derivatives for the purpose of injecting or 
transfusing the same, or any of them, into the human body for any purpose whatsoever 
is declared to be the rendering of a service by any person participating therein and 
does not constitute a sale, whether or not any consideration is given therefor; and the 
implied warranties of merchantability and fitness for a particular purpose are not 
applicable.  
      (6) The procurement, processing, testing, storing, or providing of human tissue and 
organs for human transplant, by an institution qualified for such purposes, is the 
rendering of a service; and such service does not constitute the sale of goods or 
products to which implied warranties of merchantability or fitness for a particular 
purpose are applicable. No implied warranties exist as to defects which cannot be 
detected, removed, or prevented by reasonable use of available scientific procedures or 
techniques.  
672.718 Liquidation or limitation of damages; deposits.  
      (1) Damages for breach by either party may be liquidated in the agreement but 
only at an amount which is reasonable in the light of the anticipated or actual harm 
caused by the breach, the difficulties of proof of loss, and the inconvenience or 
nonfeasibility of otherwise obtaining an adequate remedy. A term fixing unreasonably 
large liquidated damages is void as a penalty.  
      (2) Where the seller justifiably withholds delivery of goods because of the buyer's 
breach, the buyer is entitled to restitution of any amount by which the sum of his or 
her payments exceeds:  
      (a) The amount to which the seller is entitled by virtue of terms liquidating the 
seller's damages in accordance with subsection (1), or  
      (b) In the absence of such terms, 20 percent of the value of the total performance 
for which the buyer is obligated under the contract or $500, whichever is smaller.  
      (3) The buyer's right to restitution under subsection (2) is subject to offset to the 
extent that the seller establishes:  
      (a) A right to recover damages under the provisions of this chapter other than 
subsection (1), and  
      (b) The amount or value of any benefits received by the buyer directly or indirectly 
by reason of the contract.  
      (4) Where a seller has received payment in goods their reasonable value or the 
proceeds of their resale shall be treated as payments for the purposes of subsection (2); 
but if the seller has notice of the buyer's breach before reselling goods received in part 
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performance, his or her resale is subject to the conditions laid down in this chapter on 
resale by an aggrieved seller (s. 672.706).  
672.719 Contractual modification or limitation of remedy.  
      (1) Subject to the provisions of subsections (2) and (3) of this section and of the 
preceding section on liquidation and limitation of damages:  
      (a) The agreement may provide for remedies in addition to or in substitution for 
those provided in this chapter and may limit or alter the measure of damages 
recoverable under this chapter, as by limiting the buyer's remedies to return of the 
goods and repayment of the price or to repair and replacement of nonconforming 
goods or parts; and  
      (b) Resort to a remedy as provided is optional unless the remedy is expressly 
agreed to be exclusive, in which case it is the sole remedy.  
      (2) Where circumstances cause an exclusive or limited remedy to fail of its 
essential purpose, remedy may be had as provided in this code.  
      (3) Consequential damages may be limited or excluded unless the limitation or 
exclusion is unconscionable. Limitation of consequential damages for injury to the 
person in the case of consumer goods is prima facie unconscionable but limitation of 
damages where the loss is commercial is not.  
 
Owen: 


  
I am glad to have your thoughts on Mississippi's non-uniform provisions of Article 2 prohibiting 
exclusions of implied warranties and limitations on remedies. There are of course other 
provisions which relate to these subjects including the non-uniform prohibition in Section 75-1-
105 (the UCC choice of law provision) against choice of non-Mississippi law to govern on the 
subject matter of exclusion of implied warranties of merchantability and fitness for a particular 
purpose and limitation of remedies for breach of these implied warranties and Section 11-7-18 
which holds inoperative disclaimers of implied warranties in the sale of goods. 
  
Your message mentions that these provisions make it less attractive to manufacture and sell 
consumer goods in Mississippi and that the adoption of provision from the Official Version of 
the UCC on this subject or the enactments in other states would make sale of Mississippi 
manufactured consumer goods more viable. Actually amendments to Article 2 of the UCC 
enacted in other states in recent years have included provisions making unenforceable 
disclaimers of these implied warranties and limitations on remedies in regard to consumer goods 
and in regard to personal injuries and wrongful death.  (In some states, the courts have achieved 
the same result by judicial interpretation of the unconscionability provisions of Article 2 or under 
the doctrine of good faith and fair dealing.)  Therefore, as to consumer goods, the law in 
Mississippi is not much different from most other jurisdictions. 


  
Where the real issue exists is in regard to sales of non-consumer goods, respect to which, under 
Mississippi law, implied warranties of merchantability and fitness for a particular purpose cannot 
be disclaimed or limited even among sophisticated buyers and sellers.  See J.L. Teel Co. Inc. v. 
Houston United Sales, 491 So. 2d 851, 859 (Miss. 1986) (disclaimer of implied warranties not 
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enforceable as to office copying machine - not consumer goods); C.F. Murry v. Blackwell, 966 
So. 2d 901 (Miss. App. 2007) (as general rule, implied warranties may not be waived or 
disclaimed under Mississippi law, except where disclaimer is expressly permitted as with certain 
used cars under Section 75-2-315.1(3)). 
  
A major issue, as I see it, is that these non-uniform provisions of Mississippi's UCC and related 
statutes making disclosure of implied warranties unenforceable were adopted by the Mississippi 
Legislature after much effort by the plaintiff-oriented bar.  Even in the tort reform era under 
Governors Musgrove and Barbour (when a number of other statutes were modified to put caps 
on tort and products liability damages and to establish more difficult burdens of proof in personal 
injury cases), there was tacit agreement not to modify the provisions of Article 2 and interrelated 
statutes concerning disclaimers of implied warranties in the sale of goods. 


  
A lot of thought has been given to the implied warranty issue, particularly by the Business Law 
Advisory Group under previous Secretaries of State. My current assessment is that modification 
of these isolated non-uniform provisions of UCC Articles 2, 2A and 1 and Section 11-7-18 
would be difficult to accomplish on a single issue basis. However, if the modification of existing 
Article 2 and Article 2A was done as part of a general adoption of the new Uniform Version 
of the Official Text of Articles 2 and 2A, then the repeal of the non-uniform provisions relating 
to disclaimers of implied warranties might be easier to enact both as to consumer goods and as to 
non-consumer goods.   
  
This is definitely an issue that should be addressed and considered in the UCC Committee both 
as potential "stand-alone" legislation and as part of the enactment of the new Articles 2 and 2A. 
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PART 1


SHORT TITLE, GENERAL CONSTRUCTION AND SUBJECT MATTER


SECTION 2-102. SCOPE; CERTAIN SECURITY AND OTHER TRANSACTIONS EXCLUDED 
FROM THIS ARTICLE.


Unless the context otherwise requires, this Article applies to transactions in goods; it does not apply to 
any transaction which although in the form of an unconditional contract to sell or present sale is intended 
to operate only as a security transaction nor does this Article impair or repeal any statute regulating sales 
to consumers, farmers or other specified classes of buyers.
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(1) Unless the context otherwise requires, and subject to Section 2-108, this article applies to 
transactions in goods. This Article does not apply to any transaction which although in the form of an 
unconditional contract to sell or present sale is intended to operate only as a security transaction.


(2) Except as provided in subsection (4), in the case of a transaction involving both goods and non-
goods, a court may resolve a dispute by the application of this article to the entire transaction, by the 
application of other law to the entire transaction, or by the application of this article to part of the 
transaction and other law to part of the transaction. In making the determination as to the law applicable 
to the transaction, the court shall take into consideration the nature of the transaction and of the dispute.


(3) This article does not apply to transactions that do not involve goods.


(4) A transaction in a product consisting of computer information and goods that are solely the medium 
containing the computer information is not a transaction in goods, but a court is not precluded from 
applying provisions in this article to a dispute concerning whether the goods conform to the contract.


(5) Nothing in this article alters, creates, or diminishes rights in intellectual property.


Proposed Comments


1. This Article applies to transactions in goods. The term "goods" is defined in Section 2-103(1)(m).


2. A great many transactions involve both goods and non-goods. Some transactions involve goods and 
services. Others involve goods and property other than goods, such as realty, intellectual property, or 
other intangible personal property. As subsection (2) makes clear, there is no hard and fast rule that 
determines whether, and the extent to which, this Article applies to disputes arising out of such 
transactions. There is a large body of case law concerning transactions involving goods and services, and 
somewhat less precedent concerning other such transactions. The variety of combinations of goods and 
non-goods that may comprise a transaction, and the types of disputes that a court may be called upon to 
resolve, make it inadvisable to enact firm principles to determine the applicable body of law. Subsection 
(2) recognizes that principles that work well in some contexts may not work well in others. Accordingly, 
it directs courts, in determining whether this Article or other law governs a particular matter before it, to 
take into consideration the nature of the transaction and of the dispute. Courts should not apply this 
Article or other law without careful consideration of these matters. In a particular transaction, the non-
goods aspect or the goods aspect may predominate. Even though one aspect predominates, however, the 
core of the dispute may relate to the aspect that does not predominate. Moreover, there may be times 
when the provisions in this Article, which are designed for goods, simply are not appropriate for 
application to other aspects of the transaction, and the same may at times be true regarding application 
of other law to the goods aspect. Finally, in a transaction that is not easily severable into goods and non-
goods aspects, a court might decide that it is appropriate to apply one body of law to the entire 
transaction.
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As the nature of transactions evolves over time, the character of those transactions is impossible to 
predict. Accordingly, this section neither endorses nor rejects any particular approach for determining 
the applicability of Article 2 to disputes arising from any particular transaction. [At this point, the 
comment will provide seven examples (assuming that we can find them) of approaches that courts have 
used in some cases (with neither indorsement nor condemnation). The seven examples, taken as a whole, 
are completely neutral inasmuch as the first six consist of mirror-image pairs, while the seventh involves 
breaking the transaction into goods and non-goods components. The seven examples are: (i) Article 2 
applied because goods predominate, (ii) other law applied because non-goods predominate, (iii) Article 
2 applied because goods are gravamen, even though goods do not predominate (or without regard to 
whether they do), (iv) other law applied, because non-goods are gravamen, even though goods 
predominate (or without regard to whether they do), (v) Article 2 applied to an integrated product, even 
though it contains information, (vi) other law applied to an integrated product, even thought it contains 
goods, (vii) transaction broken down into its elements, with Article 2 applying only to the goods.]


3. Subsection (3) states explicitly what has always been true - this Article does not apply to 
transactions that do not involve goods. Thus, for example, this Article does not govern a 
contract solely for services or solely for information. When a dispute in such a transaction is before 
a court, unless a different statute controls, the court is left to do what common-law courts traditionally 
have done - determine the best rule for the situation before it.


4. Subsection (4) recognizes that transactions in which the only goods involved are a medium containing 
computer information are essentially information transactions and, thus, should not be categorized as 
transactions in goods. In such a case, however, there may be a dispute about whether the medium itself 
(the goods) is defective, and the court is not precluded from applying relevant provisions of this Article.


5. Subsection (5) makes it clear that application of this Article to the informational aspect of a 
transaction does not alter, create, or diminish rights in intellectual property. To the extent that 
such rights are governed by other state law, nothing in this Article changes that state law. To the extent 
that such rights are governed by federal law, under the Supremacy Clause of the Constitution of the 
United States, nothing in this Article can determine those rights. The fact that a court under subsection 
(2) applies this Article to a transaction in which goods containing copyrighted information are 
transferred does not mean that the information itself has been sold for purposes of state law (see next 
paragraph) and does not determine whether the transfer constitutes a "first sale" for purposes of federal 
copyright law.
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In transactions that involve information, the agreement between the parties sometimes contains 
restrictions on certain uses or future transfers of the information. As is true with analogous restrictions 
with respect to goods, this Article does not address the enforceability of these restrictions. If the 
restrictions are effective under other law, this Article does not invalidate them; if they are ineffective 
under other law, nothing in this Article validates them. See Section 1-103.


SECTION 2-103. DEFINITIONS AND INDEX OF DEFINITIONS.


(1) In this article unless the context otherwise requires


(a) "Buyer" means a person who that buys or contracts to buy goods.


(b) "Computer information" means information in electronic form which is obtained from or 
through the use of a computer or which is in a form capable of being processed by a computer.


Proposed Comment


Information is not computer information unless it is in electronic form. Thus, information 
printed on paper is not computer information.


(c) "Conspicuous", with reference to a term, means so written, displayed, or presented that a reasonable 
person against which it is to operate ought to have noticed it. A term in an electronic record intended to 
evoke a response by an electronic agent is conspicuous if it is presented in a form that would enable a 
reasonably configured electronic agent to take it into account or react to it without review of the record 
by an individual. Whether a term is "conspicuous" or not is a decision for the court. Conspicuous terms 
include the following:


(i) for a person:


(A) a heading in capitals equal to or greater in size than the surrounding text, or in contrasting type, font, 
or color to the surrounding text of the same or lesser size;
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(B) language in the body of a record or display in larger type than the surrounding text, or in contrasting 
type, font, or color to the surrounding text of the same size, or set off from surrounding text of the same 
size by symbols or other marks that call attention to the language; and


(ii) for a person or an electronic agent, a term that is so placed in a record or display that the person or 
electronic agent cannot proceed without taking action with respect to the particular term.


Proposed Comment


The definition of "conspicuous" may be moved to revised Article 1. The first sentence is based on 
original Section 1-201(10) but the concept is expanded to include terms in electronic records. The 
general standard is, that to be conspicuous, a term ought to be noticed by a reasonable person. The 
second sentence states a special rule for situations where the sender of an electronic record intends to 
evoke a response from an electronic agent; the presentation of the term must be capable of evoking a 
response from a reasonably configured electronic agent. Whether a term is conspicuous is an issue for 
the court.


Paragraphs (i) and (ii) set out several methods for making a term conspicuous. The requirement that a 
term be conspicuous functions both as notice (the term ought to be noticed) and as a basis for planning 
(giving guidance to the party that relies on the term about how that result can be achieved).


Paragraph (i), which relates to the general standard for conspicuousness, is based on original Section 1-
201(10) but is intended to give more guidance. Paragraph (ii) is new and relates to the special standard 
for electronic records intended to evoke a response from an electronic agent. Although these paragraphs 
indicate some of the methods for making a term attention-calling, the test is whether attention can 
reasonably be expected to be called to it. The statutory language should not be construed to permit a 
result that is inconsistent with that test.


(d) "Consumer" means an individual who buys or contracts to buy goods that, at the time of contracting, 
are intended by the individual to be used primarily for personal, family, or household purposes.


Proposed Comment


The definition is significant in determining whether a contract qualifies as a consumer contract. A 
consumer is a natural person (cf. Section 1-201(30)) who enters into a transaction for a purpose typically 
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associated with consumers - i.e., a personal, family or household purpose. The requirement that the 
buyer intend that the goods be used "primarily" for personal, family or household purposes is generally 
consistent with the definition of consumer goods in revised Article 9. See Section 9-102(a)(23).


(e) "Consumer contract" means a contract between a merchant seller and a consumer.


Proposed Comment


This term is limited to a contract for sale between a seller that is a "merchant" and a buyer that is a 
"consumer". Thus, neither a sale by a consumer to a consumer nor a sale by a merchant to an individual 
who intends that the goods be used primarily in a home business qualify as a consumer contract.


(f) "Delivery" means the voluntary transfer of physical possession or control of goods.


Proposed Comment


The definition of "delivery" as it applies to goods may be moved to revised Article 1, which already 
contains a definition of the term as it applies to an instrument, document of title or chattel paper.


(g) "Electronic" means relating to technology having electrical, digital, magnetic, wireless, optical, 
electromagnetic, or similar capabilities.


Proposed Comment


The definition of "electronic" may be moved to revised Article 1. The electronic contracting 
provisions, including the definitions of "electronic," "electronic agent," "record," "electronic record," 
"information processing system," and certain the electronic aspects of "receive" are based on the 
provisions of the Uniform Electronic Transactions Act and are consistent with the federal Electronic 
Signatures in Global and National Commerce Act (15 U.S.C. SECTION 7001 et seq.).
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(h) "Electronic agent" means a computer program or an electronic or other automated means used 
independently to initiate an action or respond to electronic records or performances in whole or in part, 
without review or action by an individual.


Proposed Comment


The definition of "electronic agent" may be moved to revised Article 1.


(i) "Electronic record" means a record created, generated, sent, communicated, received, or 
stored by electronic means.


Proposed Comment


The definition of "electronic record" may be moved to revised Article 1.


(j) "Foreign exchange transaction" means a transaction in which one party agrees to deliver a quantity of 
a specified money or unit of account in consideration of the other party's agreement to deliver another 
quantity of different money or unit of account either currently or at a future date, and in which delivery 
is to be through funds transfer, book entry accounting, or other form of payment order, or other agreed 
means to transfer a credit balance. The term includes a transaction of this type involving multiple 
moneys and spot, forward, option, or other products derived from underlying moneys and any 
combination of these transactions. The term does not include a transaction involving multiple moneys in 
which one or both of the parties is obligated to make physical delivery, at the time of contracting or in 
the future, of banknotes, coins, or other form of legal tender or specie.


Proposed Comment


This definition, which is new, is used in the definition of goods in Section 2-103(1)(l), which now 
excludes "the subject matter of foreign exchange transactions."


(b) (k) "Good faith" in the case of a merchant means honesty in fact and the observance of reasonable 
commercial standards of fair dealing in the trade.
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Legislative Note: This definition should not be adopted if the jurisdiction has enacted revised Article 1.


(l) "Goods" means all things that are movable at the time of identification to a contract for sale. The term 
includes future goods, specially manufactured goods, the unborn young of animals, growing crops, and 
other identified things attached to realty as described in Section 2-107. The term does not include 
information, the money in which the price is to be paid, investment securities under Article 8, the subject 
matter of foreign exchange transactions, and choses in action.


Proposed Comment


The definition of "goods" has been amended to exclude information. See Section 2-103(1)(m). It has 
also been amended to exclude the subject matter of "foreign exchange transactions." See Section 2-103
(1)(j). Although a contract in which currency is the commodity exchanged is a sale of goods, an 
exchange in which delivery is "through funds transfer, book entry accounting, or other form of payment 
order, or other agreed means to transfer a credit balance" is not a sale of goods and is not governed by 
Article 2. In the latter case, Article 4A or other law applies. On the other hand, if the parties agree to a 
forward transaction where, after January 1, 2002, dollars are to be physically delivered in exchange for 
the delivery of Euros, the transaction is not within the "foreign exchange" exclusion and Article 2 
applies.


(m) "Information" means data, text, images, sounds, mask works, computer programs, software, 
databases, or the like, including collections and compilations. The term includes computer 
information.


(c) (n) "Receipt of goods" means taking physical possession of them.


(o) "Record" means information that is inscribed on a tangible medium or that is stored in an electronic 
or other medium and is retrievable in perceivable form.


Legislative Note: This definition should not be adopted if the jurisdiction has enacted revised Article 1.
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(p) "Remedial promise" means a promise by the seller to repair or replace the goods or to refund all or 
part of the price upon the happening of a specified event.


Proposed Comment


A "remedial promise" is a promise by the seller to take remedial action upon the happening of a 
specified event. The types of remediation contemplated are specified in the definition - repair or 
replacement of the goods, or refund of all or part of the price. No other promise by a seller qualifies as a 
remedial promise. Further, the seller is entitled to specify precisely the event that will trigger its 
obligation. Typical examples include a commitment to repair any parts that prove to be defective, or a 
commitment to refund the purchase price if the goods fail to perform in a certain manner. A post-sale 
promise to fix a problem that the seller is not obligated to fix in order to placate a dissatisfied customer 
is not within the definition of remedial promise.


It is irrelevant whether the promised remedy is exclusive under Section 2-719(1) or merely additional to 
the buyer's normal Code remedies. Whether the promised remedy is exclusive, and if so whether it has 
failed its essential purpose, is determined under Section 2-719. 


Use of the term resolves a statute-of-limitations problem. Under original Section 2-725, a right of action 
for breach of an express warranty accrued at the time of tender unless the warranty explicitly extended to 
the future performance of the goods, in which case a discovery rule applied. By contrast, a right of 
action for breach of an ordinary (non-warranty) promise accrued when the promise was breached. A 
number of courts held that commitments by sellers to take remedial action in the event the goods proved 
to be defective during a specified period of time constituted warranties and applied the time-of-tender 
rule; other courts used strained reasoning that allowed them to apply the discovery rule even though the 
promise at issue referred to the future performance of the seller, not the goods.


This Article takes the position that a promise by the seller to take remedial action is not a warranty at all 
and therefore is not subject to either the time-of-tender or discovery rule. Section 2-725(2)(c) separately 
addresses the accrual of a right of action for a remedial promise. For further explanation, see Proposed 
Comment 2 to Section 2-725.


(d) (q) "Seller" means a person who that sells or contracts to sell goods.
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(r) "Sign" means, with present intent to authenticate or adopt a record,


(i) to execute or adopt a tangible symbol; or


(ii) to attach to or logically associate with the record an electronic sound, symbol, or process.


Proposed Comment


The definition is broad enough to cover any record that is signed within the meaning of present Article 1 
(Section 1-201(39)) or that contains an electronic signature within the meaning of the Uniform 
Electronic Transactions Act (Section 2(8)). It is consistent with the federal Electronic Signatures in 
Global and National Commerce Act (15 U.S.C. SECTION 7001 et seq.).


(2) Other definitions applying to this Article or to specified Parts thereof, and the sections in which they 
appear are:


"Acceptance". Section 2-606.


"Banker's credit". Section 2-325.


"Between merchants". Section 2-104.


"Cancellation". Section 2-106(4).


"Commercial unit". Section 2-105.


"Confirmed credit". Section 2-325.


"Conforming to contract". Section 2-106.


"Contract for sale". Section 2-106.


"Cover". Section 2-712.


"Entrusting". Section 2-403.


"Financing agency". Section 2-104.
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"Future goods". Section 2-105.


"Goods". Section 2-105.


"Identification". Section 2-501.


"Installment contract". Section 2-612.


"Letter of Credit". Section 2-325.


"Lot". Section 2-105.


"Merchant". Section 2-104.


"Overseas". Section 2-323.


"Person in position of seller". Section 2-707.


"Present sale". Section 2-106.


"Sale". Section 2-106.


"Sale on approval". Section 2-326.


"Sale or return". Section 2-326.


"Termination". Section 2-106.


(3) The following definitions in other Articles apply to this Article:


"Check". Section 3-104(f).


"Consignee". Section 7-102.


"Consignor". Section 7-102.


"Consumer goods". Section 9-109.
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"Dishonor". Section 3-502.


"Draft". Section 3-104(e).


"Injunction against honor". Section 5-109(b).


"Letter of credit". Section 5-102(a)(10).


(4) In addition Article 1 contains general definitions and principles of construction and interpretation 
applicable throughout this Article.


SECTION 2-104. DEFINITIONS: "MERCHANT"; "BETWEEN MERCHANTS"; 
"FINANCING AGENCY".


(1) "Merchant" means a person who that deals in goods of the kind or otherwise by his occupation holds 
himself out is held out by occupation as having as having knowledge or skill peculiar to the practices or 
goods involved in the transaction or to whom which such the knowledge or skill may be attributed by his 
the person's employment of an agent or broker or other intermediary who by his occupation holds 
himself out that is held out by occupation as having such the knowledge or skill.


(2) "Financing agency" means a bank, finance company or other person who that in the ordinary course 
of business makes advances against goods or documents of title or who that by arrangement with either 
the seller or the buyer intervenes in ordinary course to make or collect payment due or claimed under the 
contract for sale, as by purchasing or paying the seller's draft or making advances against it or by merely 
taking it for collection whether or not documents of title accompany the draft. "Financing agency" 
includes also a bank or other person who that similarly intervenes between persons who that are in the 
position of seller and buyer in respect to the goods (Section 2-707).


(3) "Between merchants" means in any transaction with respect to which both parties are chargeable 
with the knowledge or skill of merchants.


SECTION 2-105. DEFINITIONS: TRANSFERABILITY; "GOODS"; "FUTURE" GOODS; 
"LOT"; "COMMERCIAL UNIT".


(1) "Goods" means all things (including specially manufactured goods) which are movable at the time of 
identification to the contract for sale other than the money in which the price is to be paid, investment 
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securities (Article 8) and things in action. "Goods" also includes the unborn young of animals and 
growing crops and other identified things attached to realty as described in the section on goods to be 
severed from realty (Section 2-107).


(2) (1) Goods must be both existing and identified before any interest in them can pass. Goods which are 
not both existing and identified are "future" goods. A purported present sale of future goods or of any 
interest therein operates as a contract to sell.


(3) (2) There may be a sale of a part interest in existing identified goods.


(4) (3) An undivided share in an identified bulk of fungible goods is sufficiently identified to be sold 
although the quantity of the bulk is not determined. Any agreed proportion of such a bulk or any 
quantity thereof agreed upon by number, weight or other measure may to the extent of the seller's 
interest in the bulk be sold to the buyer who that then becomes an owner in common.


(5) (4) "Lot" means a parcel or a single article which is the subject matter of a separate sale or delivery, 
whether or not it is sufficient to perform the contract.


(6) (5) "Commercial unit" means such a unit of goods as by commercial usage is a single whole for 
purposes of sale and division of which materially impairs its character or value on the market or in use. 
A commercial unit may be a single article (as a machine) or a set of articles (as a suite of furniture or an 
assortment of sizes) or a quantity (as a bale, gross, or carload) or any other unit treated in use or in the 
relevant market as a single whole.


SECTION 2-108. TRANSACTIONS SUBJECT TO OTHER LAW.


(1) A transaction subject to this article is also subject to any applicable:


(a) [list any certificate of title statutes of this State covering automobiles, trailers, mobile homes, boats, 
farm tractors, or the like], except with respect to the rights of a buyer in ordinary course of business 
under Section 2-403(2) which arise before a certificate of title covering the goods is effective in the 
name of any other buyer;


(b) rule of law that establishes a different rule for consumers; or


(c) statute of this State to which the transaction is subject, such as statutes dealing with:


(i) the sale or lease of agricultural products;


(ii) the transfer of blood, blood products, human tissues, or parts;
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(iii) the consignment or transfer by artists of works of art or fine prints;


(iv) distribution agreements, franchises, and other relationships through which goods are sold;


(v) the misbranding or adulteration of food products or drugs; and


(vi) dealers in particular products, such as automobiles, motorized wheelchairs, agricultural equipment, 
and hearing aids.


(2) Except for the rights of a buyer in ordinary course of business under subsection (1)(a), in the event of 
a conflict between this article and a law referred to in subsection (1), that law governs.


(3) For purposes of this article, failure to comply with a law referred to in subsection (1) has only the 
effect specified in that law.


(4) This article modifies, limits, and supersedes the federal Electronic Signatures in Global and National 
Commerce Act, 15 U.S.C. Section 7001 et seq., except that nothing in this article modifies, limits, or 
supersedes Section 7001(c) of that Act or authorizes electronic delivery of any of the notices described 
in Section 7003(b) of that Act.


Proposed Comment


1. Section 2-108, which is new, follows the form of Section 2A-104(1).


2. In subsection (1), it is assumed that Article 2 is subject to any applicable federal law, such as the 
United Nations Convention on Contracts for the International Sale of Goods (CISG) or the Magnuson-
Moss Warranty Act.


3. Subsection (1)(a) permits the states to list any applicable certificate-of-title statutes and provides that 
Article 2 is subject to their provisions on the transfer and effect of title except for the rights of a buyer in 
ordinary course of business in certain limited situations. In entrustment situations, subsection (1)(a) 
overrides those certificate-of-title statutes that provide that a person cannot qualify as an owner unless a 
certificate has been issued in the person's name. By contrast, in those cases where an owner in whose 
name a certificate has been issued entrusts a titled asset to a dealer that then sells it to a buyer in ordinary 
course of business, this section provides that the priority issue between the owner and the buyer is to be 
resolved in the first instance by reference to the certificate-of-title statute.
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Illustration #1. Suppose that a used car is stolen from Owner by Thief and Thief, by fraud, is able to 
obtain a clean certificate of title from State X. Thief sells the car to Buyer, a good faith purchaser for 
value but not a buyer in ordinary course of business, and transfers the certificate of title to Buyer. The 
exception in subsection (1)(a) does not apply to protect Buyer. Further, under Section 2-403(1) Buyer 
does not get good title from Thief, regardless of the certificate. The same result follows if the applicable 
state certificate of title law makes the certificate prima facie evidence of ownership. Buyer will prevail, 
however, if the applicable law conflicts with the result obtained under this Article by making issuance of 
the certificate conclusive on title.


Illustration #2. Dealer sells a new car to Buyer #1 and signs a form permitting Buyer #1 to apply for a 
certificate of title. Buyer #1 leaves the car with Dealer so that Dealer can finish its preparation work on 
the car. While the car remains in Dealer's possession and before the state issues a certificate of title in 
Buyer #1's name, Buyer #2 makes Dealer a better offer on the car, which Dealer accepts. Buyer #1 
entrusted the car to Dealer, and if Buyer #2 qualifies as a buyer in ordinary course of business its title to 
the car will be superior to that of Buyer #1.


Illustration #3. Owner in whose name a certificate of title has been issued leaves a car with Dealer for 
repair. Dealer sells the car to Buyer, who qualifies as a buyer in ordinary course of business. If the 
certificate-of-title law in the state resolves the priority contest between Owner and Buyer, that solution 
should be implemented. Otherwise, Buyer prevails under Section 2-403(2).


4. This section also deals with the effect of a conflict or failure to comply with any other state law that 
might apply to a transaction governed by this Article. Subsection (1) provides that a transaction subject 
to this Article is also subject to other applicable law, and subsection (2) provides that in the event of a 
conflict the other law governs (except for the rights of a buyer in ordinary course of business under 
subsection (1)(a)).


Subsection (1)(b) provides that this Article is also subject to any rule of law that establishes a different 
rule for consumers. "Rule of law" includes a statute, an administrative rule properly promulgated under 
the statute, and final court decision.


The relationship between Article 2 and federal and state consumer laws will vary from transaction to 
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transaction and from State to State. For example, the Magnuson-Moss Warranty Act, 15 U.S.C.A. 
SECTION 2301 et. seq., may or may not apply to the consumer dispute in question and the applicable 
state "lemon law" may provide more or less protection than Magnuson-Moss. To the extent of 
application, the other laws control. Otherwise, Article 2 controls.


Subsection (1)(c) provides an illustrative but not exhaustive list of other applicable state statutes that 
may preempt all or part of Article 2. For example, franchise contracts may be regulated by state 
franchise acts, the seller of unmerchantable blood or human tissue may be insulated from warranty 
liability and disclaimers of the implied warranty of merchantability may be invalidated by non-uniform 
amendments to Article 2. The existence, scope, and effect of these statutes must be assessed from State 
to State.


Assuming that there is a conflict, subsection (3) deals with the failure of parties to the contract to comply 
with the applicable law. The failure has the "effect specified" in the law. Thus, the failure to obtain a 
required license may make the contract illegal, and therefore unenforceable, while the nonnegligent 
supply of unmerchantable blood under a "blood shield" statute may mean only that the supplier is 
insulated from liability for injury to person or property.


5. Subsection (4) takes advantage of a provision of the federal Electronic Signatures in Global and 
National Commerce Act (E-Sign). E-Sign permits state law to modify, limit or supersede its provisions 
if the state law is consistent with Titles I and II of E-Sign, gives no special legal effect or validity to and 
does not require the implementation or application of specific technologies or technical specifications, 
and if enacted subsequent to E-Sign makes specific reference to E-Sign. Subsection (4) does not apply to 
section 101(c) of E-Sign, nor does it authorize electronic delivery of the notices described in section 103
(b) of E-Sign.


PART 2


FORM, FORMATION, TERMS AND READJUSTMENT OF CONTRACT; ELECTRONIC 
CONTRACTING


SECTION 2-201. FORMAL REQUIREMENTS; STATUTE OF FRAUDS.
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(1) Except as otherwise provided in this section a A contract for the sale of goods for the price of $500 
$5,000 or more is not enforceable by way of action or defense unless there is some writing record 
sufficient to indicate that a contract for sale has been made between the parties and signed by the party 
against whom which enforcement is sought or by his the party's authorized agent or broker. A writing 
record is not insufficient because it omits or incorrectly states a term agreed upon but the contract is not 
enforceable under this subsection beyond the quantity of goods shown in such the writing record.


(2) Between merchants if within a reasonable time a writing record in confirmation of the contract and 
sufficient against the sender is received and the party receiving it has reason to know its contents, it 
satisfies the requirements of subsection (1) against such party the recipient unless written notice of 
objection to its contents is given in a record within 10 days after it is received.


(3) A contract which does not satisfy the requirements of subsection (1) but which is valid in other 
respects is enforceable


(a) if the goods are to be specially manufactured for the buyer and are not suitable for sale to others in 
the ordinary course of the seller's business and the seller, before notice of repudiation is received and 
under circumstances which reasonably indicate that the goods are for the buyer, has made either a 
substantial beginning of their manufacture or commitments for their procurement; or


(b) if the party against whom which enforcement is sought admits in his the party's pleading, or in the 
party's testimony or otherwise in court under oath that a contract for sale was made, but the contract is 
not enforceable under this provision paragraph beyond the quantity of goods admitted; or


(c) with respect to goods for which payment has been made and accepted or which have been received 
and accepted (Sec. 2-606).


(4) A contract that is enforceable under this section is not rendered unenforceable merely because it is 
not capable of being performed within one year or any other applicable period after its making.


Proposed Comment


1. The record required by subsection (1) need not contain all the material terms of the contract and the 
material terms that are stated need not be precise or accurate. All that is required is that the record afford 
a basis for believing that the offered oral evidence rests on a real transaction. The record may be written 
in lead pencil on a scratch pad or entered into a laptop computer. It need not indicate which party is the 
buyer and which party is the seller. The only term which must appear is the quantity term, which need 
not be accurately stated but recovery is limited to the amount stated. A term indicating that the quantity 
is based on the output of the seller or the requirements of the buyer is a quantity term for purposes of this 
section. The price, time and place of payment or delivery, the general quality of the goods, or any 
particular warranties may all be omitted.
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Special emphasis must be placed on the permissibility of omitting the price term. In many valid 
contracts for sale the parties do not mention the price in express terms. The buyer is bound to pay and 
the seller to accept a reasonable price, which the trier of the fact will determine. Frequently the price is 
not mentioned since the parties have based their agreement on a price list or catalogue known to both of 
them, and the list or catalogue serves as an efficient safeguard against perjury. Finally, "market" prices 
and valuations that are current in the vicinity constitute a similar check. Of course, if the "price" consists 
of goods rather than money, the quantity of goods must be stated.


There are only three definite and invariable requirements as to the memorandum made by subsection (1). 
First, the memorandum must evidence a contract for the sale of goods; second, the memorandum must 
be signed; and third, the memorandum must have a quantity term.


2. The phrase "Except as otherwise provided in this section" has been deleted from subsection (1). This 
means that the statement in subsection (3) of three statutory exceptions to subsection (1) does not 
preclude the possibility that a promisor will be estopped to raise the statute-of-frauds defense in 
appropriate cases.


3. "Partial performance" as a substitute for the required record can validate the contract only for the 
goods which have been accepted or for which payment has been made and accepted.


Receipt and acceptance either of goods or of the price constitutes an unambiguous overt admission by 
both parties that a contract actually exists. If the court can make a just apportionment, therefore, the 
agreed price of any goods actually delivered can be recovered without a writing or, if the price has been 
paid, the seller can be forced to deliver an apportionable part of the goods. The overt actions of the 
parties make admissible evidence of the other terms of the contract necessary to a just apportionment. 
This is true even though the actions of the parties are not in themselves inconsistent with a different 
transaction such as a consignment for resale or a mere loan of money.


Part performance by the buyer requires that the buyer deliver something that is accepted by the seller as 
the performance. Thus, part payment may be made by money or check, accepted by the seller. If the 
agreed price consists of goods or services, then they must also have been delivered and accepted. When 
the seller accepts partial payment for a single item the statute is satisfied entirely. 
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4. Between merchants, failure to answer a confirmation of a contract in a record that satisfies the 
requirements of subsection (1) against the sender within ten days of receipt renders the record sufficient 
against the recipient. The only effect, however, is to take away from the party that fails to answer the 
defense of the Statute of Frauds; the burden of persuading the trier of fact that a contract was in fact 
made orally prior to the record confirmation is unaffected.


A merchant includes a person "that by occupation purports to have knowledge or skill peculiar to the 
practices or goods involved in the transaction." Section 2-104(1)(emphasis supplied). Thus, a 
professional or a farmer should be considered a merchant because the practice of objecting to an 
improper confirmation ought to be familiar to any person in business.


5. Failure to satisfy the requirements of this section does not render the contract void for all purposes, 
but merely prevents it from being judicially enforced in favor of a party to the contract. For example, a 
buyer that takes possession of goods as provided in an oral contract which the seller has not meanwhile 
repudiated is not a trespasser. Nor would the statute-of-frauds provisions of this section be a defense to a 
third person that wrongfully induces a party to refuse to perform an oral contract, even though the 
injured party cannot maintain an action for damages against the party so refusing to perform.


6. It is not necessary that the record be delivered to anybody, nor is this section intended to displace 
decisions that have given effect to lost records. It need not be signed by both parties, but except as stated 
in subsection (2) it is not sufficient against a party that has not signed it. Prior to a dispute, no one can 
determine which party's signature may be necessary, but from the time of contracting each party should 
be aware that it is the signature of the other which is important.


7. If the making of a contract is admitted in court, either in a written pleading, by stipulation or by oral 
statement before the court, or is admitted under oath but not in court, as by testimony in a deposition or 
an affidavit filed with a motion, no additional record is necessary. Subsection (3)(b) makes it impossible 
to admit the contract in these contexts and still use the Statute of Frauds as a defense. However, the 
contract is not thus conclusively established. The admission is evidential against the maker of the truth 
of the facts admitted and of nothing more; as against the other party, it is not evidential at all.


8. Subsection (4), which is new, repeals the "one year" provision of the Statute of Frauds for contracts 
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for the sale of goods. The phrase "any other applicable period" recognizes that some state statutes apply 
to periods longer than one year. The confused and contradictory interpretations under the so-called "one 
year" clause are illustrated in C.R. Klewin, Inc. v. Flagship Properties, Inc., 600 A.2d 772 (Conn. 1991) 
(Peters, J.).


SECTION 2-202. FINAL WRITTEN EXPRESSION IN A RECORD: PAROL OR EXTRINSIC 
EVIDENCE.


(1) Terms with respect to which the confirmatory memoranda records of the parties agree or which are 
otherwise set forth in a writing record intended by the parties as a final expression of their agreement 
with respect to such terms as are included therein may not be contradicted by evidence of any prior 
agreement or of a contemporaneous oral agreement but may be explained or supplemented by evidence 
of:


(a) by course of dealing or usage of trade (Section 1-205) or by course of performance (Section 2-208) 
course of performance, course of dealing or usage of trade (Section 1-303); and


(b) by evidence of consistent additional terms unless the court finds the writing record to have been 
intended also as a complete and exclusive statement of the terms of the agreement.


(2) Terms in a record may be explained by evidence of course of performance, course of dealing, or 
usage of trade without a preliminary determination by the court that the language used is ambiguous.


Proposed Comment


1. Subsection (1) codifies the parol evidence rule, the operation of which depends on the intention of 
both parties that the terms in a record are the "final expression of their agreement with respect to the 
included terms." Without this mutual intention to integrate the record, the parol evidence rule does not 
apply to exclude other terms allegedly agreed to prior to or contemporaneously with the record. Unless 
there is a final record, these alleged terms are provable as part of the agreement by relevant evidence 
from any credible source. When each party sends a confirmatory record, mutual intention to integrate is 
presumed for terms "with respect to which the confirmatory records of the parties agree."


2. Because a record is final for the included terms (an integration), this does not mean that the parties 
intended that the record contain all the terms of their agreement (a total integration). If a record is final 
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but not complete and exclusive, it cannot be contradicted by evidence of prior agreements reflected in a 
record or prior or contemporaneous oral agreements, but it can be supplemented by other evidence, 
drawn from any source, of consistent additional terms. Even if the record is final, complete and 
exclusive, it can be supplemented by evidence of noncontradictory terms drawn from an applicable 
course of performance, course of dealing, or usage of trade unless those sources are carefully negated 
by a term in the record. If the record is final, complete and exclusive it cannot be supplemented by 
evidence of terms drawn from other sources, even terms that are consistent with the record.


3. The cross-references in subsection (1)(a) have been changed to correspond with revised Article 1.


4. Whether a writing is final, and whether a final writing is also complete, are issues for the court. This 
section rejects any assumption that because a record has been worked out which is final on some 
matters, it is to be taken as including all the matters agreed upon. If the additional terms are those that, 
if agreed upon, they would certainly have been included in the document in the view of the court, then 
evidence of their alleged making must be kept from the trier of fact. This article takes no position on the 
evidentiary strength of a merger clause as evidence of a mutual intent that the record be final and 
complete since that depends upon the particular circumstances involved.


5. This section does not exclude evidence introduced to show that the contract is avoidable for 
misrepresentation, mistake, or duress, or that the contract or a term is unenforceable because of 
unconscionability. Similarly, this section does not operate to exclude evidence of a subsequent 
modification or evidence that, for the purpose of claiming excuse, both parties assumed that a certain 
event would not occur.


6. Issues of interpretation are generally left to the courts. In interpreting terms in a record, subsection 
(2) permits either party to introduce evidence drawn from a course of performance, a course of dealing, 
or a usage of trade without any preliminary determination by the court that the term at issue is 
ambiguous. The subsection deals with that circumstance and no other. This article takes no position on 
whether a preliminary determination of ambiguity is a condition to the admissibility of evidence drawn 
from any other source or on whether a contract clause can exclude an otherwise applicable implied-in-
fact source.


Legislative Note: The cross-references in subsection (1)(a) should not be changed if the jurisdiction has 
not adopted revised Article 1.


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (30 of 143) [6/23/2009 3:56:56 PM]







http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


SECTION 2-203. SEALS INOPERATIVE. The affixing of a seal to a writing record evidencing a 
contract for sale or an offer to buy or sell goods does not constitute the writing record a sealed 
instrument and the law with respect to sealed instruments does not apply to such a contract or offer.


SECTION 2-204. FORMATION IN GENERAL.


(1) A contract for sale of goods may be made in any manner sufficient to show agreement, including 
offer and acceptance, conduct by both parties which recognizes the existence of such a contract, the 
interaction of electronic agents, or the interaction of an electronic agent and an individual.


(2) An agreement sufficient to constitute a contract for sale may be found even though the moment of its 
making is undetermined.


(3) Even though one or more terms are left open a contract for sale does not fail for indefiniteness if the 
parties have intended to make a contract and there is a reasonably certain basis for giving an appropriate 
remedy.


(4) Except as otherwise provided in Sections 2-211 through 2-213, the following rules apply:


(a) A contract may be formed by the interaction of electronic agents of the parties, even if no individual 
was aware of or reviewed the electronic agents' actions or the resulting terms and agreements.


(b) A contract may be formed by the interaction of an electronic agent and an individual acting on the 
individual's own behalf or for another person. A contract is formed if the individual takes actions that the 
individual is free to refuse to take or makes a statement that the individual has reason to know will:


(i) cause the electronic agent to complete the transaction or performance; or


(ii) indicate acceptance of an offer, regardless of other expressions or actions by the individual to which 
the electronic agent cannot react.


Proposed Comment
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1. Subsection (1) sets forth the basic policy of recognizing any manner of expression of agreement. In 
addition to traditional contract formation by oral or written agreement, or by performance, subsection (1) 
provides that an agreement may be made by electronic means. Regardless of how the agreement is 
formed under this section, the legal effect of the agreement is subject to the other provisions of this 
Article.


2. Under subsection (1), appropriate conduct by the parties may be sufficient to establish an agreement. 
Subsection (2) is directed primarily to the situation when the correspondence does not disclose the exact 
point at which the deal was closed, but the conduct of the parties indicate that a binding obligation has 
been undertaken.


3. Subsection (3) states the principle for "open terms" which underlies later sections of this Article. If the 
parties intend to enter into a binding agreement, this subsection recognizes the agreement as valid in 
law, despite missing terms, if there is any reasonably certain basis for granting a remedy based on 
commercial standards of indefiniteness. Neither certainty for what the parties were to do nor a finding of 
the exact amount of damages is required. Neither is the fact that one or more terms are left to be agreed 
upon enough by itself to defeat an otherwise adequate agreement. This Act makes provision elsewhere 
for missing terms needed for performance, open price, remedies and the like.


The more terms the parties leave open, the less likely it is that the parties have intended to conclude a 
binding agreement, but their actions may be conclusive on the matter despite the omissions.


4. Subsections (4)(a) and (b) are derived from Sections 14(a) and (b) of the Uniform Electronic 
Transactions Act (UETA). Subsection (4)(a) confirms that contracts may be formed by machines 
functioning as electronic agents parties to a transaction. This subsection is intended to negate any claim 
that lack of human intent, at the time of contract formation, prevents contract formation. When machines 
are involved, the requisite intention to contract flows from the programing and use of the machine. This 
provision, along with sections 2-211, 2-212, and 2-213, is intended to remove barriers to electronic 
contract formation.


5. Subsection (4)(b) validates contracts formed by an individual and an electronic agent. This subsection 
substantiates an anonymous click-through transaction. As with subsection (4)(a), the intent to contract 
by the electronic agent flows from the programing and use of the machine. The requisite intent to 
contract by the individual is found by the acts of the individual that the individual has reason to know 
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will be interpreted by the machine as allowing the machine to complete the transaction or performance, 
or that will be interpreted by the machine as signifying acceptance on the part of the individual. This 
intent is only found, though, when the individual is free to refuse to take the actions that the machine 
will interpret as acceptance or allowance to complete the transaction. For example, if A goes to a 
website that provides for purchasing goods over the Internet, and after choosing items to be purchased is 
confronted by a screen which advises her that the transaction will be completed if A clicks "I agree" then 
A will be bound by the click if A knew or had reason to know that the click would be interpreted as 
signifying acceptance and A was free to refuse the click.


6. Nothing in this section is intended to restrict equitable defenses, such as fraud or mistake, in 
electronic contract formation. However, because the law of electronic mistake is not well developed, and 
because factual issues may arise that are not easily resolved by legal standards developed for 
nonelectronic transactions, courts should not automatically apply standards developed in other contexts. 
Courts should also factor in the specific differences between electronic and nonelectronic transactions to 
resolve equitable claims in electronic contracts.


SECTION 2-205. FIRM OFFERS. An offer by a merchant to buy or sell goods in a signed record 
which by its terms gives assurance that it will be held open is not revocable, for lack of consideration, 
during the time stated or if no time is stated for a reasonable time, but in no event may such period of 
irrevocability exceed three months; but any such term of assurance on a form in a form record supplied 
by the offeree must be separately signed by the offeror.


SECTION 2-206. OFFER AND ACCEPTANCE IN FORMATION OF CONTRACT.


(1) Unless otherwise unambiguously indicated by the language or circumstances


(a) an offer to make a contract shall be construed as inviting acceptance in any manner and by any 
medium reasonable in the circumstances;


(b) an order or other offer to buy goods for prompt or current shipment shall be construed as inviting 
acceptance either by a prompt promise to ship or by the prompt or current shipment of conforming or 
non-conforming goods, but such a the shipment of non-conforming goods does not constitute an 
acceptance if the seller seasonably notifies the buyer that the shipment is offered only as an 
accommodation to the buyer.


(2) Where the beginning of a requested performance is a reasonable mode of acceptance an offeror who 
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that is not notified of acceptance within a reasonable time may treat the offer as having lapsed before 
acceptance.


(3) A definite and seasonable expression of acceptance in a record operates as an acceptance even if it 
contains terms additional to or different from the offer.


Proposed Comment


1. Subsection (1)(b) deals with the situation where a shipment which is made following an order 
contains defective goods. The nonconforming shipment is normally understood as intended to close the 
bargain even though it constitutes a breach. However, the seller by stating that the shipment is 
nonconforming and is offered only as an accommodation to the buyer keeps the shipment of from 
operating as an acceptance.


2. The mirror image rule is rejected in subsection (3), but any responsive record must still be fairly 
regarded as an "acceptance" and not as a proposal for a different transaction such that it should be 
construed to be a rejection of the offer.


SECTION 2-207. ADDITIONAL TERMS IN ACCEPTANCE OR TERMS OF CONTRACT; 
EFFECT OF CONFIRMATION.


(1) A definite and seasonable expression of acceptance or a written confirmation which is sent within a 
reasonable time operates as an acceptance even though it states terms additional to or different from 
those offered or agreed upon, unless acceptance is expressly made conditional on assent to the additional 
or different terms.


(2) The additional terms are to be construed as proposals for addition to the contract. Between merchants 
such terms become part of the contract unless:


(a) the offer expressly limits acceptance to the terms of the offer;


(b) they materially alter it; or


(c) notification of objection to them has already been given or is given within a reasonable time after 
notice of them is received.
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(3) Conduct by both parties which recognizes the existence of a contract is sufficient to establish a 
contract for sale although the writings of the parties do not otherwise establish a contract. In such case 
the terms of the particular contract consist of those terms on which the writings of the parties agree, 
together with any supplementary terms incorporated under any other provisions of this Act.


If (i) conduct by both parties recognizes the existence of a contract although their records do not 
otherwise establish a contract, (ii) a contract is formed by an offer and acceptance, or (iii) a contract 
formed in any manner is confirmed by a record that contains terms additional to or different from those 
in the contract being confirmed, the terms of the contract, subject to Section 2-202, are:


(a) terms that appear in the records of both parties;


(b) terms, whether in a record or not, to which both parties agree; and


(c) terms supplied or incorporated under any provision of this Act.


Proposed Comment


1. This section applies to all contracts for the sale of goods, and it is not limited only to those contracts 
where there has been a "battle of the forms."


2. This section applies only when a contract has been formed under other provisions of Article 2. This 
section functions solely to define the terms of the contract. When forms are exchanged before or during 
performance, the result from the application of this section differs from the original Section 2-207 and 
the common law in that this section gives no preference to the first or the last form; it applies the same 
test to the terms in each. Terms in a record that insist on all of that record's terms and no others as a 
condition of contract formation have no effect on the operation of this section. When one party's record 
insists on its own terms as a condition to contract formation, if that party does not subsequently perform 
or otherwise acknowledge the existence of a contract, if the other party does not agree to those terms, the 
record's insistence on its own terms will keep a contract from being formed under Sections 2-204 or 2-
206, and this section is not applicable. As with original Section 2-207, courts will have to distinguish 
between "confirmations" that are addressed in this section and "modifications" that are addressed in 
Section 2-209.


3. By inviting a court to determine whether a party "agrees" to the other party's terms, the text 
recognizes the enormous variety of circumstances that may be presented under this section, and the 
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section gives the court greater discretion to include or exclude certain terms than original Section 2-207 
did. In many cases, performance alone should not be construed to be agreement to the terms in another's 
record by one that has sent or will send its own record with additional or different terms. Thus a party 
that sends a record (however labeled or characterized, including an offer, counteroffer, acceptance, 
acknowledgment, purchase order, confirmation or invoice) with additional or different terms should not 
be regarded as having agreed to any of the other party's additional or different terms by performance. In 
that case, the terms are determined under paragraph (a) (terms in both records) and paragraph (c) 
(supplied or incorporated by this Act). Concomitantly, performance after an original agreement between 
the parties (orally, electronically or otherwise) should not normally be construed to be agreement to 
terms in the other's record unless that record is part of the original agreement.


The result would be different where no agreement precedes the performance and only one party sends a 
record. If, for example, a buyer sends a purchase order and there is no oral or other agreement, and the 
seller delivers in response to the purchase order but the seller does not send the seller's own 
acknowledgment or acceptance, the seller should normally be treated as having agreed to the terms of 
the purchase order.


Of course, an offeree's unqualified response, such as "I accept," to an offer that contained many terms 
would show agreement to all of the offer's terms. In some cases an expression of acceptance 
accompanied by one or more additional terms also might demonstrate the offeree's agreement to the 
terms of the offer. For example, consider a buyer that sends a purchase order with technical 
specifications and a seller that responds with a record stating "Thank you for your order. We will fill it 
promptly. Note that we do not make deliveries after 3:00 p.m. on Fridays." Here a court could find that 
both parties agreed to the technical specifications.


In some cases a court might find nonverbal agreement to additional or different terms that appear in only 
one record. If, for example, both parties' forms called for the sale of 700,000 nuts and bolts but the 
purchase order or another record of the buyer conditioned the sale on a test of a sample to see if the nuts 
and bolts would perform properly, the seller's sending a small sample to the buyer might be construed to 
be an agreement to buyer's condition. A court could find that the contract called for arbitration where 
both forms provided for arbitration but each contained immaterially different arbitration provisions. It is 
possible that trade practice in a particular trade or course of dealing between contracting parties might 
treat the offeree's performance as acceptance of the offeror's terms even when the offeree sent its own 
record; conversely trade practice or course of dealing might bind the offeror to terms in the offeree's 
form when the expectation in the trade or in the course of dealing so directs.
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In a rare case terms in the records of both parties might not become part of the contract; that might 
happen where the parties contemplated agreement to a single negotiated record, each exchanged similar 
proposals and commenced interim performance but never reached a negotiated agreement because of 
differences over crucial terms. There is a limitless variety of verbal and nonverbal behavior that may be 
claimed to be an agreement to another's record. The section leaves the interpretation of that behavior to 
the wise discretion of the courts.


4. An "agreement" may include terms derived from a course of performance, a course of dealing, and 
usage of trade. See Section 1-201. If the members of a trade or if the contracting parties expect to be 
bound by a term that appears in the record of only one contracting party, that term is part of the 
agreement. However, repeated use of a particular term or repeated failure to object to a term on another's 
record is not normally sufficient in itself to establish a course of performance, a course of dealing or a 
trade usage.


5. The section omits any specific treatment of terms on or in the container in which the goods are 
delivered. Amended Article 2 takes no position on the question whether a court should follow the 
reasoning in Hill v. Gateway 2000, 105 F.3d 1147 (7th Cir. 1997) (Section 2-207 does not apply to these 
cases; the "rolling contract"is not made until acceptance of the seller's terms after the goods and terms 
are delivered) or the contrary reasoning in Step-Saver Data Systems, Inc. v. Wyse Technology, 939 F.2d 
91 (3d Cir.1991) (contract is made at time of oral or other bargain and "shrink wrap" terms or those in 
the container become part of the contract only if they comply with provisions like Section 2-207).


SECTION 2-208. COURSE OF PERFORMANCE ON PRACTICAL CONSTRUCTION 
RESERVED.


(1) Where the contract for sale involves repeated occasions for performance by either party with 
knowledge of the nature of the performance and opportunity for objection to it by the other, any course 
of performance accepted or acquiesced in without objection shall be relevant to determine the meaning 
of the agreement.


(2) The express terms of the agreement and any such course of performance, as well as any course of 
dealing and usage of trade, shall be construed whenever reasonable as consistent with each other; but 
when such construction is unreasonable, express terms shall control course of performance and course of 
performance shall control both course of dealing and usage of trade (Section 1-205).


(3) Subject to the provisions of the next section on modification and waiver, such course of performance 
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shall be relevant to show a waiver or modification of any term inconsistent with such course of 
performance.


Proposed Comment


This section has been moved to revised Article 1 (Section 1-303).


Legislative Note: This section should not be repealed if the jurisdiction has not adopted revised Article 1.


SECTION 2-209. MODIFICATION; RESCISSION AND WAIVER.


(1) An agreement modifying a contract within this Article needs no consideration to be binding.


(2) A signed agreement An agreement in a signed record which excludes modification or rescission 
except by a signed writing record cannot be otherwise modified or rescinded, but except as between 
merchants such a requirement on a form in a form record supplied by the merchant must be separately 
signed by the other party.


(3) The requirements of the statute of frauds section of this Article (Section 2-201) must be satisfied if 
the contract as modified is within its provisions.


(4) Although an attempt at modification or rescission does not satisfy the requirements of subsection (2) 
or (3) it can operate as a waiver.


(5) A party who that has made a waiver affecting an executory portion of the contract may retract the 
waiver by reasonable notification received by the other party that strict performance will be required of 
any term waived, unless the retraction would be unjust in view of a material change of position in 
reliance on the waiver.


SECTION 2-210. DELEGATION OF PERFORMANCE; ASSIGNMENT OF RIGHTS.


(1) A party may perform his duty through a delegate unless otherwise agreed or unless the other party 
has a substantial interest in having his original promisor perform or control the acts required by the 
contract. No delegation of performance relieves the party delegating of any duty to perform or any 
liability for breach.


(2) Unless otherwise agreed all rights of either seller or buyer can be assigned except where the 
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assignment would materially change the duty of the other party, or increase materially the burden or risk 
imposed on him by his contract, or impair materially his chance of obtaining return performance. A right 
to damages for breach of the whole contract or a right arising out of the assignor's due performance of 
his entire obligation can be assigned despite agreement otherwise.


(3) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be 
construed as barring only the delegation to the assignee of the assignor's performance.


(4) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar 
general terms is an assignment of rights and unless the language or the circumstances (as in an 
assignment for security) indicate the contrary, it is a delegation of performance of the duties of the 
assignor and its acceptance by the assignee constitutes a promise by him to perform those duties. This 
promise is enforceable by either the assignor or the other party to the original contract.


(5) The other party may treat any assignment which delegates performance as creating reasonable 
grounds for insecurity and may without prejudice to his rights against the assignor demand assurances 
from the assignee (Section 2-609).


(1) If the seller or buyer assigns rights under a contract, the following rules apply:


(a) Subject to paragraph (b) and except as otherwise provided in Section 9-406 or as otherwise agreed, 
all rights of either seller or buyer may be assigned unless the assignment would materially change the 
duty of the other party, increase materially the burden or risk imposed on that party by the contract, or 
impair materially that party's chance of obtaining return performance. A right to damages for breach of 
the whole contract or a right arising out of the assignor's due performance of its entire obligation can be 
assigned despite an agreement otherwise.


(b) The creation, attachment, perfection, or enforcement of a security interest in the seller's interest 
under a contract is not an assignment that materially changes the duty of or materially increases the 
burden or risk imposed on the buyer or materially impairs the buyer's chance of obtaining return 
performance within paragraph (a) unless, and then only to the extent that, enforcement of the security 
interest results in a delegation of a material performance of the seller. Even in that event, the creation, 
attachment, perfection, and enforcement of the security interest remain effective. However, the seller is 
liable to the buyer for damages caused by the delegation to the extent that the damages could not 
reasonably be prevented by the buyer, and a court having jurisdiction may grant other appropriate relief, 
including cancellation of the contract or an injunction against enforcement of the security interest or 
consummation of the enforcement.


(2) If the seller or buyer delegates performance of its duties under a contract, the following rules apply:


(a) A party may perform its duties through a delegate unless otherwise agreed or unless the other party 
has a substantial interest in having the original promisor perform or control the acts required by the 
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contract. No delegation of performance relieves the party delegating of any duty to perform or any 
liability for breach.


(b) Acceptance of a delegation of duties by the assignee constitutes a promise to perform those duties. 
This promise is enforceable by either the assignor or the other party to the original contract.


(c) The other party may treat any delegation of duties as creating reasonable grounds for insecurity and 
may without prejudice to its rights against the assignor demand assurances from the assignee under 
Section 2-609.


(d) A contractual term prohibiting the delegation of duties otherwise delegable under paragraph (a) is 
enforceable, and an attempted delegation is not effective. 


(3) An assignment of "the contract" or of "all my rights under the contract" or an assignment in similar 
general terms is an assignment of rights and unless the language or the circumstances, as in an 
assignment for security, indicate the contrary, it is also a delegation of performance of the duties of the 
assignor.


(4) Unless the circumstances indicate the contrary a prohibition of assignment of "the contract" is to be 
construed as barring only the delegation to the assignee of the assignor's performance.


Proposed Comment


1. This section is consistent with original Section 2-210 but follows a different organizational approach. 
Subsection (1) deals with the assignment of rights, subsection (2) deals with the delegation of duties, and 
subsections (3) and (4) are interpretive rules of general applicability. The section has also been changed 
to conform with revised Article 9.


2. Generally, this section recognizes both the assignment of rights and the delegation of duties as normal 
and permissible incidents of a contract for the sale of goods.


3. Subsection (1)(a) treats the effect of an assignment by either the seller or the buyer of the rights but 
not the duties arising under the contract for sale. These rights may be effectively assigned to a third 
person unless the assignment materially increases the duty, burden or risk, or materially impairs 
expected performance to the other party, or, subject to subsection (1)(b) and Section 9-406 (discussed 
below), otherwise agreed. Even then a right to damages for breach of the whole contract or a right 
arising out of the assignor's due performance of its entire obligation can be assigned despite contrary 
agreement.
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An assignment, however, is not effective if it would "materially change the duty of the other party, 
increase materially the burden or risk imposed on that party by the contract, or increase materially that 
party's likelihood of obtaining return performance." Subsection (1)(a). The cases where these limitations 
apply are rare. For example, a seller that has fully performed the contract should always be able to 
assign the right to payment. This is the basis for most accounts receivable financing. If, however, the 
contract is still executory, the assignment of the right to payment to a third person might decrease the 
seller's incentive to perform and, thus, increase the buyer's risk. Similarly, the buyer's assignment of the 
right to receive a fixed quantity of goods should not usually be objectionable but if the parties have a 
"requirements" contract, the assignment could increase materially the seller's risk.


Subsection (1)(a) is subject to Section 9-406 of revised Article 9. That provision makes rights to 
payment for goods sold ("accounts"), whether or not earned, freely alienable by invalidating anti-
assignment terms in agreements between account debtors and seller-assignors, and also by invalidating 
terms that render these assignments a breach. 


4. Subsection (1)(a) is subject to subsection (1)(b), which conforms with revised Article 9. If an 
assignment of rights creates a security interest in the seller's interest under the contract, including a right 
to future payments, subsection (1)(b) states that there is no material impairment under subsection (1)(a) 
unless the creation, attachment, perfection and enforcement "results in a delegation of material 
performance of the seller." This is not likely in most assignments, and the buyer's basic protection is to 
demand adequate assurance of due performance from the seller if the assignment creates reasonable 
grounds for insecurity.


5. Occasionally a seller or buyer will delegate duties under the contract without also assigning rights. 
For example, a dealer might delegate its duty to procure and deliver a fixed quantity of goods to the 
buyer to a third party. In these cases, subsection (2) states the limitations on that power. A contract term 
prohibiting the delegation of duties renders an attempted delegation ineffective. Subsection (2)(d).


Second, if the third person accepts the delegation, an enforceable promise is made to both the delegator 
and the person entitled under the contract to perform those duties. Subsection (2)(b). In short, as to the 
person entitled under the contract a third party beneficiary contract is created. However, the delegator's 
duty to perform under the contract is not discharged unless the person entitled to performance agrees to 
substitute the delegatee for the delegator (a novation). See subsection (2)(a), last sentence.
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Third, the person entitled under the contract may treat any delegation of duties as reasonable grounds for 
insecurity and may demand adequate assurance of due performance for the assignee-delegatee. 
Subsection (2)(c). 


Finally, in any event, a delegation of duties is not effective if the person entitled under the contract has a 
"substantial interest in having the original promisor perform or control the performance required by the 
contract." Subsection (2)(a).


6. In the case of ambiguity, subsection (3) provides a rule of interpretation to determine when an 
assignment of rights should also be considered a delegation of duties. When there is ambiguity, the 
preference is to construe the language as both a delegation of duties as well as an assignment of rights. 


7. This section is not intended as a complete statement of the law of delegation and assignment but is 
limited to clarifying a few points doubtful under the case law. Particularly, neither this section nor this 
Article touches directly on such questions as the need or effect of notice of the assignment, the rights of 
successive assignees, or any question of the form of an assignment, either as between the parties or as 
against any third parties. Some of these questions are dealt with in Article 9.


Legislative Note: The cross-reference to Section 9-406 in subsection (1)(a) will have to be deleted if the 
jurisdiction has not adopted revised Article 9.


SECTION 2-211. LEGAL RECOGNITION OF ELECTRONIC CONTRACTS, RECORDS AND 
SIGNATURES.


(1) A record or signature may not be denied legal effect or enforceability solely because it is in 
electronic form.


(2) A contract may not be denied legal effect or enforceability solely because an electronic record was 
used in its formation.
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(3) This article does not require a record or signature to be created, generated, sent, communicated, 
received, stored, or otherwise processed by electronic means or in electronic form.


(4) A contract formed by the interaction of an individual and an electronic agent under Section 2-204(4)
(b) does not include terms provided by the individual if the individual had reason to know that the agent 
could not react to the terms as provided.


Proposed Comment


1. This section is new. Subsections (1) and (2) are derived from Section 7(a) and (b) of the Uniform 
Electronic Transactions Act (UETA), and subsection (3) is derived from Section 5(b) of UETA. 
Subsection (4) is based on Section 206(c) of the Uniform Computer Information Transactions Act 
(UCITA). Each subsection conforms to the federal Electronic Signatures in Global and National 
Commerce Act (15 U.S.C. SECTION 7001 et seq.).


2. This section sets forth the premise that the medium in which a record, signature, or contract is created, 
presented or retained does not affect its legal significance. Subsections (1) and (2) are designed to 
eliminate the single element of medium as a reason to deny effect or enforceability to a record, 
signature, or contract. The fact that the information is set forth in an electronic, as opposed to paper, 
medium is irrelevant.


3. A contract may have legal effect and yet be unenforceable. See Restatement 2d Contracts Section 8. 
To the extent that a contract in electronic form may have legal effect but be unenforceable, subsection 
(2) validates its legality. Likewise, to the extent that a record or signature in electronic form may have 
legal effect but be unenforceable, subsection (1) validates the legality of the record or signature.


For example, though a contract may be unenforceable, the parties' electronic records may have collateral 
effects, as in the case of a buyer that insures goods purchased under a contract that is unenforceable 
under Section 2-201. The insurance company may not deny a claim on the ground that the buyer is not 
the owner, though the buyer may have no direct remedy against the seller for failure to deliver. See
Restatement 2d Contracts, Section 8, Illustration 4. Whether an electronic record or signature is valid 
under other law is not addressed by this Act.


4. While subsection (2) validates the legality of an electronic contract, it does not in any way diminish 
the requirements of Sections 2-204 and 2-206 regarding the formation of contracts, and the requirements 
of those sections, where applicable, must be met for contract formation.
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SECTION 2-212. ATTRIBUTION. An electronic record or electronic signature is attributed to a 
person if the record was created by or the signature was the act of the person or the person's electronic 
agent or the person is otherwise bound by the act under the law.


Proposed Comment


1. This section is new. It is based on Section 9 of the Uniform Electronic Transactions Act (UETA).


2. As long as the electronic record was created by a person or the electronic signature resulted from a 
person's action it will be attributed to that person. The legal effect of the attribution is to be derived from 
other provisions of this Act or from other law. This section simply assures that these rules will be 
applied in the electronic environment. A person's actions include actions taken by a human agent of the 
person as well as actions taken by an electronic agent, i.e., the tool, of the person. Although this section 
may appear to state the obvious, it assures that the record or signature is not ascribed to a machine, as 
opposed to the person operating or programming the machine.


3. In each of the following cases, both the electronic record and electronic signature would be 
attributable to a person under this section:


A. The person types his/her name as part of an e-mail purchase order;


B. The person's employee, pursuant to authority, types the person's name as part of an e-mail purchase 
order;


C. The person's computer, programmed to order goods upon receipt of inventory information within 
particular parameters, issues a purchase order which includes the person's name, or other identifying 
information, as part of the order.


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (44 of 143) [6/23/2009 3:56:56 PM]







http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


In each of these cases, other law would ascribe both the signature and the action to the person if done in 
a paper medium. This section expressly provides that the same result will occur when an electronic 
medium is used.


4. Nothing in this section affects the use of an electronic signature as a means of attributing a record to a 
person. See Section 2-102(a)(1). Once an electronic signature is attributed to the person, the electronic 
record with which it is associated would also be attributed to the person unless the person established 
fraud, forgery, or other invalidating cause. However, an electronic signature is not the only method for 
attribution of a record.


5. In the context of attribution of records, normally the content of the record will provide the necessary 
information for a finding of attribution. It is also possible that an established course of dealing between 
parties may result in a finding of attribution. Just as with a paper record, evidence of forgery or 
counterfeiting may be introduced to rebut the evidence of attribution. The use of facsimile transmissions 
provides a number of examples of attribution using information other than a signature. A facsimile may 
be attributed to a person because of the information printed across the top of the page that indicates the 
machine from which it was sent. Similarly, the transmission may contain a letterhead which identifies 
the sender. Some cases have held that the letterhead actually constituted a signature because it was a 
symbol adopted by the sender with intent to sign the record. However, the signature determination 
resulted from the necessary finding of intention in that case. Other cases have found facsimile 
letterheads NOT to be signatures because the requisite intention was not present. The critical point is 
that with or without a signature, information within the electronic record may well suffice to provide the 
facts resulting in attribution of an electronic record to a particular party.


6. Certain information may be present in an electronic environment that does not appear to attribute but 
which clearly links a person to a particular record. Numerical codes, personal identification numbers, 
public and private key combinations, all serve to establish the party to which an electronic record should 
be attributed. Security procedures will be another piece of evidence available to establish attribution.


7. Once it is established that a record or signature is attributable to a particular person, the effect of the 
record or signature must be determined in light of the context and surrounding circumstances, including 
the parties' agreement, if any. This will primarily be governed by other sections of this article. See, e.g.,
sections 2-201, 2-202, 2-204, 2-206, 2-207, and 2-209.
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SECTION 2-213 . ELECTRONIC COMMUNICATION.


(1) If the receipt of an electronic communication has a legal effect, it has that effect even though no 
individual is aware of its receipt.


(2) Receipt of an electronic acknowledgment of an electronic communication establishes that the 
communication was received but, in itself, does not establish that the content sent corresponds to the 
content received.


Proposed Comment


1. This section is new. Its provisions are adapted from Sections 15(e) and (f) of the Uniform Electronic 
Transactions Act (UETA).


2. This section deals with electronic communications generally and is not limited to electronic records, 
which must be retrievable in perceivable form. The section does not resolve the questions of when or 
where electronic communications are determined to be sent or received; nor does it indicate that a 
communication has any particular substantive legal effect. This Article determines the time of receipt of 
a notice that is an electronic record.


3. Subsection (1) makes clear that receipt is not dependent on a person having notice that the 
communication is in the person's electronic system. The paper analog is the recipient that never reads a 
mail notice.


4. Subsection (2) provides legal certainty regarding the effect of an electronic acknowledgment. It only 
addresses the fact of receipt, not the quality of the content, nor whether the electronic communication 
was read or "opened."


5. This section does not address the question of whether the exchange of electronic communications 
constitutes the formation of a contract. Questions of formation are addressed by Sections 2-204 and 2-
206.
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PART 3


GENERAL OBLIGATION AND CONSTRUCTION OF CONTRACT


SECTION 2-302. UNCONSCIONABLE CONTRACT OR CLAUSE TERM.


(1) If the court as a matter of law finds the contract or any clause term of the contract to have been 
unconscionable at the time it was made the court may refuse to enforce the contract, or it may enforce 
the remainder of the contract without the unconscionable clause term, or it may so limit the application 
of any unconscionable clause term as to avoid any unconscionable result.


(2) When it is claimed or appears to the court that the contract or any clause term thereof may be 
unconscionable the parties shall be afforded a reasonable opportunity to present evidence as to its 
commercial setting, purpose and effect to aid the court in making the determination.


Proposed Comment


1. This section is intended to make it possible for the courts to police explicitly against the contracts or 
terms which they find to be unconscionable instead of by adverse construction of language, by 
manipulation of the rules of offer and acceptance or by determinations that the term is contrary to public 
policy or to the dominant purpose of the contract. The section is intended to allow a court to pass 
directly on the unconscionability of the contract or a particular term of the contract and to make a 
conclusion of law as to its unconscionability. Courts have been particularly vigilant when the contract at 
issue is set forth in a standard form. The principle is one of prevention of oppression and unfair surprise 
and not of disturbance of allocation of risks because of superior bargaining power. The basic test is 
whether, in the light of the general commercial background and the commercial needs of the particular 
trade or case, the term or contract involved is so one-sided as to be unconscionable under the 
circumstances existing at the time of the making of the contract. 


2. Under this section the court, in its discretion, may refuse to enforce the contract as a whole if it is 
permeated by the unconscionability, or it may strike any single term or group of terms which are so 
tainted or which are contrary to the essential purpose of the agreement or to material terms to which the 
parties have expressly agreed, or it may simply limit unconscionable results.


3. The present section is addressed to the court, and the decision is to be made by it. The evidence 
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referred to in subsection (2) is for the court's consideration, not the jury's. Only the agreement which 
results from the court's action on these matters is to be submitted to the general trier of the facts.


SECTION 2-304. PRICE PAYABLE IN MONEY, GOODS, REALTY, OR OTHERWISE.


(1) The price can be made payable in money or otherwise. If it is payable in whole or in part in goods 
each party is a seller of the goods which he that party is to transfer.


(2) Even though all or part of the price is payable in an interest in realty the transfer of the goods and the 
seller's obligations with reference to them are subject to this Article, but not the transfer of the interest in 
realty or the transferor's obligations in connection therewith.


SECTION 2-305. OPEN PRICE TERM.


(1) The parties if they so intend can conclude a contract for sale even though the price is not settled. In 
such a case the price is a reasonable price at the time for delivery if


(a) nothing is said as to price; or


(b) the price is left to be agreed by the parties and they fail to agree; or


(c) the price is to be fixed in terms of some agreed market or other standard as set or recorded by a third 
person or agency and it is not so set or recorded.


(2) A price to be fixed by the seller or by the buyer means a price for him to fix to be fixed in good faith.


(3) When a price left to be fixed otherwise than by agreement of the parties fails to be fixed through 
fault of one party the other may at his the party's option treat the contract as canceled or himself the 
party may fix a reasonable price.


(4) Where, however, the parties intend not to be bound unless the price be fixed or agreed and it is not 
fixed or agreed there is no contract. In such a case the buyer must return any goods already received or if 
unable so to do must pay their reasonable value at the time of delivery and the seller must return any 
portion of the price paid on account.
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SECTION 2-308. ABSENCE OF SPECIFIED PLACE FOR DELIVERY.


Unless otherwise agreed


(a) the place for delivery of goods is the seller's place of business or if he it has none his the seller's 
residence; but


(b) in a contract for sale of identified goods which to the knowledge of the parties at the time of 
contracting are in some other place, that place is the place for their delivery; and


(c) documents of title may be delivered through customary banking channels.


SECTION 2-309. ABSENCE OF SPECIFIC TIME PROVISIONS; NOTICE OF 
TERMINATION.


(1) The time for shipment or delivery or any other action under a contract if not provided in this Article 
or agreed upon shall be a reasonable time.


(2) Where the contract provides for successive performances but is indefinite in duration it is valid for a 
reasonable time but unless otherwise agreed may be terminated at any time by either party.


(3) Termination of a contract by one party except on the happening of an agreed event requires that 
reasonable notification be received by the other party and an agreement dispensing with notification is 
invalid if its operation would be unconscionable. However, a term specifying standards for the nature 
and timing of notice is enforceable if the standards are not manifestly unreasonable.


Proposed Comment


The last sentence of subsection (3) is new and is based on Section 1-102(3). It provides for greater party 
autonomy. In an appropriate circumstances the parties may agree that the standard for notice is no notice 
at all.


SECTION 2-310. OPEN TIME FOR PAYMENT OR RUNNING OF CREDIT AUTHORITY TO 
SHIP UNDER RESERVATION.


Unless otherwise agreed


(a) payment is due at the time and place at which the buyer is to receive the goods even though the place 
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of shipment is the place of delivery; and


(b) if the seller is required or authorized to send the goods he the seller may ship them under reservation, 
and may tender the documents of title, but the buyer may inspect the goods after their arrival before 
payment is due unless such inspection is inconsistent with the terms of the contract (Section 2-513); and


(c) if tender of delivery is authorized and agreed to be made by way of documents of title otherwise than 
by subsection (b) then payment is due at the time and place at which the buyer is to receive the 
documents regardless of where the goods are to be received; and


(d) where the seller is required or authorized to ship the goods on credit the credit period runs from the 
time of shipment but post-dating the invoice or delaying its dispatch will correspondingly delay the 
starting of the credit period.


Proposed Comment


The word "required" has been added to paragraph (b) to make that provision consistent with other usages 
throughout Article 2 and with the common understanding of business practices. See, e.g., Sections 2-504 
and 2-509(1). Paragraph (c) has been amended for clarity.


SECTION 2-311. OPTIONS AND COOPERATION RESPECTING PERFORMANCE.


(1) An agreement for sale which is otherwise sufficiently definite (subsection (3) of Section 2-204) to be 
a contract is not made invalid by the fact that it leaves particulars of performance to be specified by one 
of the parties. Any such specification must be made in good faith and within limits set by commercial 
reasonableness.


(2) Unless otherwise agreed specifications relating to assortment of the goods are at the buyer's option 
and except as otherwise provided in subsections (1)(c) and (3) of Section 2-319 specifications or 
arrangements relating to shipment are at the seller's option.


(3) Where such specification would materially affect the other party's performance but is not seasonably 
made or where one party's cooperation is necessary to the agreed performance of the other but is not 
seasonably forthcoming, the other party in addition to all other remedies


(a) is excused for any resulting delay in his own that party's performance; and


(b) may also either proceed to perform in any reasonable manner or after the time for a material part of 
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his that party's own performance treat the failure to specify or to cooperate as a breach by failure to 
deliver or accept the goods.


Proposed Comment


The cross-reference in subsection (2) has been deleted because the referenced provisions no longer exist. 
The introductory phrase ("[u]nless otherwise agreed") is sufficient to make the point.


SECTION 2-312. WARRANTY OF TITLE AND AGAINST INFRINGEMENT; BUYER'S 
OBLIGATION AGAINST INFRINGEMENT.


(1) Subject to subsection (2) there is in a contract for sale a warranty by the seller that


(a) the title conveyed shall be good, good and its transfer rightful and shall not, because of any colorable 
claim to or interest in the goods, unreasonably expose the buyer to litigation; and


(b) the goods shall be delivered free from any security interest or other lien or encumbrance of which the 
buyer at the time of contracting has no knowledge.


(2) A warranty under subsection (1) will be excluded or modified only by specific language or by 
circumstances which give the buyer reason to know that the person selling does not claim title in himself 
or that it is purporting to sell only such right or title as it or a third person may have.


(3) Unless otherwise agreed a seller who is a merchant regularly dealing in goods of the kind warrants 
that the goods shall be delivered free of the rightful claim of any third person by way of infringement or 
the like but a buyer who furnishes specifications to the seller must hold the seller harmless against any 
such claim which arises out of compliance with the specifications.


(2) Unless otherwise agreed a seller that is a merchant regularly dealing in goods of the kind warrants 
that the goods shall be delivered free of the rightful claim of any third person by way of infringement or 
the like but a buyer that furnishes specifications to the seller must hold the seller harmless against any 
such claim that arises out of compliance with the specifications.


(3) A warranty under this section may be disclaimed or modified only by specific language or by 
circumstances that give the buyer reason to know that the seller does not claim title, that the seller is 
purporting to sell only the right or title as the seller or a third person may have, or that the seller is 
selling subject to any claims of infringement or the like.
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Proposed Comment


1. Subsection (1) makes provision for a buyer's basic needs for a title which the buyer in good faith 
expects to acquire by the purchase, namely, that the buyer receive a good, clean title transferred also in a 
rightful manner so that the buyer will not be exposed to a lawsuit in order to protect it. Under subsection 
(1), the seller warrants that (1) the title conveyed is good, (2) the transfer is rightful, and (3) the transfer 
does not unreasonably expose the buyer to litigation because a third person has or asserts a "colorable 
claim" to or interest in the goods. 


In addition to sales in which there is an actual cloud on the title, a warranty that the "title conveyed is 
good and its transfer rightful" also covers cases where the title is good but the transfer is not rightful. For 
example, a wrongful transfer with good title occurs where a merchant bailee to which goods are 
entrusted for repair sells them without authority to a buyer in the ordinary course of business. See
Section 2-403(2); Sumner v. Fel-Air, Inc., 680 P.2d 1109 (Alaska 1984).


The subsection now expressly states what the courts have long recognized; further protection for the 
buyer is needed when the title is burdened by colorable claims that affect the value of the goods. See
Frank Arnold KRS, Inc. v. L.S. Meier Auction Co., Inc., 806 F.2d 462 (3d Cir. 1986) (two lawsuits 
contest title); Jeanneret v. Vichey, 693 F.2d 259 (2d Cir. 1982) (export restrictions in country from 
which painting was taken affect value); Colton v. Decker, 540 N.W.2d 172 (S.D. 1995) (conflicting 
vehicle identification numbers). Therefore, not only is the buyer entitled to a good title, but the buyer is 
also entitled to a marketable title, and until the colorable claim is resolved the market for the goods is 
impaired. See Wright v. Vickaryous, 611 P.2d 20 (Alaska 1980). 


The justification for this rule is that the buyer of goods that are warranted as to title has a right to rely on 
the fact that there will be no need later to have to contest ownership. The mere casting of a substantial 
shadow over the buyer's title, regardless of the ultimate outcome, violates the warranty of good title. See
American Container Corp. v. Hanley Trucking Corp., 111 N.J. Super. 322, 268 A.2d 313,318 (1970). It 
should be noted that not any assertion of a claim by a third party will constitute a breach of the warranty 
of title. The claim must be reasonable and colorable. See C.F. Sales, Inc. v. Amfert, 344 N.W.2d 543 
(Iowa 1983).


The warranty of title extends to a buyer whether or not the seller was in possession of the goods at the 
time the sale or contract to sell was made.
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Consistent with original Article 2, this section does not provide for a separate warranty of quiet 
possession in addition to the warranty of title. Disturbance of quiet possession, although not mentioned 
specifically, is one way, among many, in which the breach of the warranty of title might be established.


The "knowledge" referred to in subsection (1)(b) is actual knowledge as distinct from notice.


2. The provisions of this Article requiring notification to the seller within a reasonable time after the 
buyer's discovery of a breach (Section 2-607(3)(a)) apply to notice of a breach of the warranty of title 
when the seller's breach was innocent. However, if the seller's breach was in bad faith, the seller cannot 
claim prejudice by the delay in giving notice.


3. Subsection (2) provides the warranty against infringement. Unlike the warranty of title, for this 
warranty the seller must be a merchant that is "regularly dealing in goods of the kind" sold.


When the goods are part of the seller's normal stock and are sold in the normal course of business, it is 
the seller's duty to see that no claim of infringement of a patent or trademark by a third party will mar 
the buyer's title. A sale by a person other than a dealer, however, raises no implication in its 
circumstances of such a warranty. Nor is there such an implication when the buyer orders goods to be 
assembled, prepared or manufactured on the buyer's own specifications. If, in such a case, the resulting 
product infringes a patent or trademark, the liability will run from buyer to seller. There is, under these 
circumstances, a tacit representation on the part of the buyer that the seller will be safe in manufacturing 
according to the specifications, and the buyer is under an obligation in good faith to indemnify the seller 
for any loss suffered.


4. Subsection (3) deals with the disclaimer or modification of the warranties of title or against 
infringement. This is a self-contained provision governing the modification or disclaimer of warranties 
under this section; the warranties in this section are not designated as "implied" warranties, and hence 
are not subject to the modification and disclaimer provisions of Section 2-316(2) and (3). Unlike Section 
2-316, subsection (3) of this section does not have any specific requirements that the disclaimer or 
modification be contained in a record or be conspicuous.


Subsection (3) recognizes that sales by sheriffs, executors, certain foreclosing lienors and persons 
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similarly situated may be so out of the ordinary commercial course that their peculiar character is 
immediately apparent to the buyer and therefore no personal obligation is imposed upon the seller that is 
purporting to sell only an unknown or limited right. This subsection does not touch upon and leaves 
open all questions of restitution arising in these cases, when a unique article so sold is reclaimed by a 
third party as the rightful owner.


Foreclosure sales under Article 9 are another matter. Section 9-610 of revised Article 9 provides that a 
disposition of collateral under that section includes warranties such as those imposed by this section on a 
voluntary disposition of property of the kind involved. Consequently, unless properly excluded under 
subsection (3) or under the special provisions for exclusion in Section 9-610, a disposition under that 
section of collateral consisting of goods includes the warranties imposed by subsection (1) and, if 
applicable, subsection (2).


6. The statute of limitations for a breach of warranty under this section is determined under the 
provisions set out in Section 2-725(1) and (3)(c).


SECTION 2-313. EXPRESS WARRANTIES BY AFFIRMATION, PROMISE, DESCRIPTION, 
SAMPLE; REMEDIAL PROMISE.


(1) In this section, "immediate buyer" means a buyer that enters into a contract with the seller.


(1) (2) Express warranties by the seller to the immediate buyer are created as follows:


(a) Any affirmation of fact or promise made by the seller to the buyer which relates to the goods and 
becomes part of the basis of the bargain creates an express warranty that the goods shall conform to the 
affirmation or promise.


(b) Any description of the goods which is made part of the basis of the bargain creates an express 
warranty that the goods shall conform to the description.


(c) Any sample or model which is made part of the basis of the bargain creates an express warranty that 
the whole of the goods shall conform to the sample or model.


(2) (3) It is not necessary to the creation of an express warranty that the seller use formal words such as 
"warrant" or "guarantee" or that he the seller have a specific intention to make a warranty, but an 
affirmation merely of the value of the goods or a statement purporting to be merely the seller's opinion 
or commendation of the goods does not create a warranty.
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(4) Any remedial promise made by the seller to the immediate buyer creates an obligation that the 
promise will be performed upon the happening of the specified event.


Proposed Comment


1. Subsections (2) and (3) are identical to original Article 2 except that the term "immediate buyer" is 
used to make clear that the section is limited to express warranties and remedial promises made by a 
seller to a buyer with which the seller has a contractual relationship. Sections 2-313A and 2-313B 
address obligations that run directly from a seller to a remote purchaser.


2. Subsection (4) introduces the term "remedial promise," which was not used in original Article 2. This 
section deals with remedial promises to immediate buyers; sections 2-313A and 2-313B deal with 
remedial promises running directly from a seller to a remote purchaser. Remedial promise is defined in 
Section 2-103(1)(m).


3. "Express" warranties rest on "dickered" aspects of the individual bargain, and go so clearly to the 
essence of that bargain that words of disclaimer in a form are repugnant to the basic dickered terms. 
"Implied" warranties rest so clearly on a common factual situation or set of conditions that no particular 
language or action is necessary to evidence them and they will arise in such a situation unless 
unmistakably negated. As with original Article 2, warranties of description and sample are designated 
"express" rather than "implied."


4. This section is limited in its scope and direct purpose to express warranties and remedial promises 
made by the seller to the immediate buyer as part of a contract for sale. It is not designed in any way to 
disturb those lines of case law growth which have recognized that warranties need not be confined to 
contracts within the scope of this Article. 


Section 2-313B recognizes that a seller may incur an obligation to a remote purchaser through a medium 
for communication to the public, such as advertising. An express warranty to an immediate buyer may 
also arise through a medium for communication to the public if the elements of this section are satisfied.


The fact that a buyer has rights against an immediate seller under this section does not preclude the 
buyer from also asserting rights against a remote seller under Section 2-313A or 2-313B.
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5. The present section deals with affirmations of fact or promises made by the seller, descriptions of the 
goods, or exhibitions of samples or models, exactly as any other part of a negotiation which ends in a 
contract is dealt with. No specific intention to make a warranty is necessary if any of these factors is 
made part of the basis of the bargain. In actual practice affirmations of fact and promises made by the 
seller about the goods during a bargain are regarded as part of the description of those goods; hence no 
particular reliance on these statements need be shown in order to weave them into the fabric of the 
agreement. Rather, any fact which is to take these affirmations or promises, once made, out of the 
agreement requires clear affirmative proof. The issue normally is one of fact.


6. In view of the principle that the whole purpose of the law of warranty is to determine what it is that 
the seller has in essence agreed to sell, the policy is adopted of those cases which refuse except in 
unusual circumstances to recognize a material deletion of the seller's obligation. Thus, a contract is 
normally a contract for a sale of something describable and described. A clause generally disclaiming 
"all warranties, express or implied" cannot reduce the seller's obligation for the description and therefore 
cannot be given literal effect under Section 2-316(1).


This is not intended to mean that the parties, if they consciously desire, cannot make their own bargain 
as they wish. But in determining what they have agreed upon good faith is a factor and consideration 
should be given to the fact that the probability is small that a real price is intended to be exchanged for a 
pseudo-obligation.


7. Subsection (2)(b) makes specific some of the principles set forth above when a description of the 
goods is given by the seller.


A description need not be by words. Technical specifications, blueprints and the like can afford more 
exact description than mere language and if made part of the basis of the bargain goods must conform 
with them. Past deliveries may set the description of quality, either expressly or impliedly by course of 
dealing. Of course, all descriptions by merchants must be read against the applicable trade usages with 
the general rules as to merchantability resolving any doubts.


8. The basic situation as to statements affecting the true essence of the bargain is no different when a 
sample or model is involved in the transaction. This section includes both a "sample" actually drawn 
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from the bulk of goods which is the subject matter of the sale, and a "model" which is offered for 
inspection when the subject matter is not at hand and which has not been drawn from the bulk of the 
goods.


Although the underlying principles are unchanged, the facts are often ambiguous when something is 
shown as illustrative, rather than as a straight sample. In general, the presumption is that any sample or 
model, just as any affirmation of fact, is intended to become a basis of the bargain. But there is no 
escape from the question of fact. When the seller exhibits a sample purporting to be drawn from an 
existing bulk, good faith of course requires that the sample be fairly drawn. But in mercantile experience 
the mere exhibition of a "sample" does not of itself show whether it is merely intended to "suggest" or to 
"be" the character of the subject-matter of the contract. The question is whether the seller has so acted 
with reference to the sample as to become responsible that the whole shall have at least the values shown 
by it. The circumstances aid in answering this question. If the sample has been drawn from an existing 
bulk, it must be regarded as describing values of the goods contracted for unless it is accompanied by an 
unmistakable denial of responsibility. If, on the other hand, a model of merchandise not on hand is 
offered, the mercantile presumption that it has become a literal description of the subject matter is not so 
strong, and particularly so if modification on the buyer's initiative impairs any feature of the model.


9. The precise time when words of description or affirmation are made or samples are shown is not 
material. The sole question is whether the language or samples or models are fairly to be regarded as 
part of the contract. If language that would otherwise create an obligation under this section is used after 
the closing of the deal (as when the buyer when taking delivery asks and receives an additional 
assurance), an obligation will arise if the requirements for a modification are satisfied. See Downie v. 
Abex Corp., 741 F.2d 1235 (10th Cir. 1984).


10. Concerning affirmations of value or a seller's opinion or commendation under subsection (3), the 
basic question remains the same: What statements of the seller have in the circumstances and in 
objective judgment become part of the basis of the bargain? As indicated above, all of the statements of 
the seller do so unless good reason is shown to the contrary. The provisions of subsection (3) are 
included, however, since common experience discloses that some statements or predictions cannot fairly 
be viewed as entering into the bargain. Even as to false statements of value, however, the possibility is 
left open that a remedy may be provided by the law relating to fraud or misrepresentation.


There are a number of factors relevant to determining whether an expression creates a warranty under 
this section or is merely puffing. For example, the relevant factors may include whether the seller's 
representations taken in context, (1) were general rather than specific, (2) related to the consequences of 
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buying rather than the goods themselves, (3) were "hedged" in some way, (4) were related to 
experimental rather than standard goods, (5) were concerned with some aspects of the goods but not a 
hidden or unexpected non-conformity, (6) were informal statements made in a formal contracting 
process, (7) were phrased in terms of opinion rather than fact, or (8) were not capable of objective 
measurement.


11. The use of the word "promise" in subsection (2)(a) is unusual in that it refers to statements about the 
quality or performance characteristics of the goods. For example, a seller might make an affirmation of 
fact to the buyer that the goods are of a certain quality, or may promise that the goods when delivered 
will be of a certain quality, or may promise that the goods will perform in a certain manner after 
delivery. In normal usage, "promise" refers to a what a person, not goods, will do; that is, a promise is a 
commitment to act, or refrain from acting, in a certain manner in the future. A promise about the quality 
or performance characteristics of the goods creates an express warranty if the other elements of a 
warranty are present whereas a promise by which the seller commits itself to take remedial action upon 
the happening of a specified event is a remedial promise. The distinction has meaning in the context of 
the statute of limitations. A right of action for breach of an express warranty accrues when the goods are 
tendered to the immediate buyer (Section 2-725(3)(a)) unless the warranty consists of a promise that 
explicitly extends to the future performance of the goods and discovery must await the time for 
performance, in which case accrual occurs when the immediate buyer discovers or should have 
discovered the breach (Section 2-725(3)(d)). Section 2-725(2)(c) separately addresses the accrual of a 
right of action for breach of a remedial promise.


Remedial promise is dealt with in a separate subsection to make clear that it is a concept separate and 
apart from express warranty and that the elements of an express warranty, such as basis of the bargain, 
are not applicable.


SECTION 2-313A. OBLIGATION TO REMOTE PURCHASER CREATED BY RECORD 
PACKAGED WITH OR ACCOMPANYING GOODS.


(1) This section applies only to new goods and goods sold or leased as new goods in a transaction of 
purchase in the normal chain of distribution. In this section:


(a) "Immediate buyer" means a buyer that enters into a contract with the seller.


(b) "Remote purchaser" means a person that buys or leases goods from an immediate buyer or other 
person in the normal chain of distribution.
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(2) If a seller in a record packaged with or accompanying the goods makes an affirmation of fact or 
promise that relates to the goods, provides a description that relates to the goods, or makes a remedial 
promise, and the seller reasonably expects the record to be, and the record is, furnished to the remote 
purchaser, the seller has an obligation to the remote purchaser that: 


(a) the goods will conform to the affirmation of fact, promise or description unless a reasonable person 
in the position of the remote purchaser would not believe that the affirmation of fact, promise or 
description created an obligation; and 


(b) the seller will perform the remedial promise.


(3) It is not necessary to the creation of an obligation under this section that the seller use formal words 
such as "warrant" or "guarantee" or that the seller have a specific intention to undertake an obligation, 
but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's 
opinion or commendation of the goods does not create an obligation.


(4) The following rules apply to the remedies for breach of an obligation created under this section:


(a) The seller may modify or limit the remedies available to the remote purchaser if the modification or 
limitation is furnished to the remote purchaser no later than the time of purchase or if the modification or 
limitation is contained in the record that contains the affirmation of fact, promise or description. 


(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental or 
consequential damages under Section 2-715, but the seller is not liable for lost profits.


(c) The remote purchaser may recover as damages for breach of a seller's obligation arising under 
subsection (2) the loss resulting in the ordinary course of events as determined in any manner that is 
reasonable.


(5) An obligation that is not a remedial promise is breached if the goods did not conform to the 
affirmation of fact, promise or description creating the obligation when the goods left the seller's control.


Proposed Comment


1. Sections 2-313A and 2-313B are new, and they follow case law and practice in extending a seller's 
obligations regarding new goods to remote purchasers. This section deals with what are commonly 
called "pass-through warranties". In the paradigm situation, a manufacturer will sell goods in a package 
to a retailer and include in the package a record that sets forth the obligations that the manufacturer is 
willing to undertake in favor of the ultimate party in the distributive chain, the person that buys or leases 
the goods from the retailer. If the manufacturer had sold the goods directly to the ultimate party the 
statements in the record might amount to an express warranty or remedial promise under Section 2-313.
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No direct contract exists between the seller and the remote purchaser, and thus the seller's obligation 
under this section is not referred to as an "express warranty." Use of "obligation" rather than "express 
warranty" avoids any inference that the basis of the bargain test is applicable here. The test for whether 
an obligation other than a remedial promise arises is similar in some respects to the basis of the bargain 
test, but the test set forth in this section is exclusive. Because "remedial promise" in Section 2-313 is not 
subject to the basis of the bargain test, that term is used in this section.


2. The party to which an obligation runs under this section may either buy or lease the goods, and thus 
the term "remote purchaser" is used. The term is more limited than "purchaser" in Article 1, however, 
and does not include a donee or any voluntary transferee who is not a buyer or lessee. Moreover, the 
remote purchaser must be part of the normal chain of distribution for the particular product. That chain 
will by definition include at least three parties and may well include more - for example, the 
manufacturer might sell first to a wholesaler, that would then resell the goods to a retailer for sale or 
lease to the public. A buyer or lessee from the retailer would qualify as a remote purchaser and could 
invoke this section against either the manufacturer or the wholesaler (if the wholesaler provided a record 
to the retailer to be furnished to the ultimate party), but no subsequent transferee, such as a used-goods 
buyer or sublessee, could qualify. The law governing assignment and third-party beneficiary, including 
Section 2-318, must be consulted to determine whether a party other than the remote purchaser can 
enforce an obligation created under this section.


3. The application of this section is limited to new goods and goods sold or leased as new goods within 
the normal chain of distribution. It does not apply to goods that are sold outside the normal chain, such 
as "gray" goods or salvaged goods, nor does it apply if the goods are unused but sold as seconds. The 
concept is flexible, and determining whether goods have been sold or leased in the normal chain of 
distribution requires consideration of the seller's expectations with regard to the manner in which its 
goods will reach the remote purchaser. For example, a car manufacturer may be aware that certain of its 
dealers transfer cars among themselves, and under the particular circumstances of the case a court might 
find that a new car sold initially to one dealer but leased to the remote purchaser by another dealer was 
leased in the normal chain of distribution. The concept may also include such practices as door-to-door 
sales and distribution through a nonprofit organization (e.g., Girl Scout cookies).


The phrase "goods sold or leased as new goods" refers to goods that in the normal course of business 
would be considered new. There are many instances in which goods might be used for a limited purpose 
yet be sold or leased in the normal chain of distribution as new goods. For example, goods that have 
been returned to a dealer by a purchaser and placed back into the dealer's inventory might be sold or 
leased as new goods in the normal chain of distribution. Other examples might include goods that have 
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been used for the purpose of inspection (e.g., a car that has been test-driven) and goods that have been 
returned by a sale-or-return buyer (Section 2-326).


4. This section applies only to obligations set forth in a record that is packaged with the goods or 
otherwise accompanies them (subsection (2)). Examples include a label affixed to the outside of a 
container, a card inside a container, or a booklet handed to the remote purchaser at the time of purchase. 
In addition, the seller must be able to anticipate that the remote purchaser will acquire the record, and 
therfore this section is limited to records that the seller reasonably expects to be furnished, and that are 
in fact furnished, to the remote purchaser.


Neither this section nor Section 2-313B are intended to overrule cases that impose liability on facts 
outside the direct scope of one of the sections. For example, the sections are not intended to overrule a 
decision imposing liability on a seller that distributes a sample to a remote purchaser.


5. Obligations other than remedial promises created under this section are analogous to express 
warranties and are subject to a test that is akin to the basis of the bargain test of Section 2-313(2). The 
seller is entitled to shape the scope of the obligation, and the seller's language tending to create an 
obligation must be considered in context. If a reasonable person in the position of the remote purchaser, 
reading the seller's language in its entirety, would not believe that an affirmation of fact, promise or 
description created an obligation, there is no liability under this section.


6. There is no difference between remedial promise as used in this section (and Section 2-313B) and the 
same term as used in Section 2-313.


7. Subsection (4)(a) makes clear that the seller may employ the provisions of Section 2-719 to modify or 
limit the remedies available to the remote purchaser for breach of the seller's obligation hereunder. The 
modification or limitation may appear on the same record as the one which creates the obligation, or it 
may be provided to the remote purchaser separately, but in no event may it be furnished to the remote 
purchaser any later than the time of purchase.


The requirements and limitations set forth in Section 2-719, such as the requirement of an express 
statement of exclusivity and the tests for failure of essential purpose (Section 2-719(2)) and 
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unconscionability (Section 2-719(3)) are applicable to a modification or limitation of remedy under this 
section.


8. As with express warranties, no specific language or intention is necessary to create an obligation, and 
whether an obligation exists is normally an issue of fact. Subsection (3) is virtually identical to Section 2-
313(3), and the tests developed under the common law and under that section to determine whether a 
statement creates an obligation or is mere puffing are directly applicable to this section.


Just as a seller can limit the extent to which its language creates an express warranty under Section 2-
313 by placing that language in a broader context, so too can a seller under this section or Section 2-
313B limit the extent of its liability to a remote purchaser (subsection(4)(a)). In other words, the seller, 
in undertaking an obligation under these sections, can spell out the scope and limits of that obligation. 


9. As a rule, a remote purchaser may recover monetary damages measured in the same manner as in the 
case of an aggrieved buyer under Section 2-714, including incidental and consequential damages to the 
extent they would be available to an aggrieved buyer. Subsection (4)(c) parallels Section 2-714(1) in 
allowing the buyer to recover for loss resulting in the ordinary course of events as determined in any 
manner which is reasonable. In the case of an obligation that is not a remedial promise, the normal 
measure of damages would be the difference between the value of the goods if they had conformed to 
the seller's statements and their actual value, and the normal measure of damages for breach of a 
remedial promise would be the difference between the value of the promised remedial performance and 
the value of the actual performance received.


Subsection (4)(b) precludes a remote purchaser from recovering consequential damages that take the 
form of lost profits.


Legislative Note: To maintain their relative positions in this Act, Sections 2-313A and 2-313B may have 
to be renumbered according to the convention used by a particular state. For example, in some states 
they may be designated as 2-313.1 and 2-313.2. 


SECTION 2-313B. OBLIGATION TO REMOTE PURCHASER CREATED BY 
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COMMUNICATION TO THE PUBLIC.


(1) This section applies only to new goods and goods sold or leased as new goods in a transaction of 
purchase in the normal chain of distribution. In this section:


(a) "Immediate buyer" means a buyer that enters into a contract with the seller.


(b) "Remote purchaser" means a person that buys or leases goods from an immediate buyer or other 
person in the normal chain of distribution.


(2) If a seller in advertising or a similar communication to the public makes an affirmation of fact or 
promise that relates to the goods, provides a description that relates to the goods, or makes a remedial 
promise, and the remote purchaser enters into a transaction of purchase with knowledge of and with the 
expectation that the goods will conform to the affirmation of fact, promise, or description, or that the 
seller will perform the remedial promise, the seller has an obligation to the remote purchaser that:


(a) the goods will conform to the affirmation of fact, promise or description unless a reasonable person 
in the position of the remote purchaser would not believe that the affirmation of fact, promise or 
description created an obligation; and


(b) the seller will perform the remedial promise.


(3) It is not necessary to the creation of an obligation under this section that the seller use formal words 
such as "warrant" or "guarantee" or that the seller have a specific intention to undertake an obligation, 
but an affirmation merely of the value of the goods or a statement purporting to be merely the seller's 
opinion or commendation of the goods does not create an obligation.


(4) The following rules apply to the remedies for breach of an obligation created under this section:


(a) The seller may modify or limit the remedies available to the remote purchaser if the modification or 
limitation is furnished to the remote purchaser no later than the time of purchase. The modification or 
limitation may be furnished as part of the communication that contains the affirmation of fact, promise 
or description.


(b) Subject to a modification or limitation of remedy, a seller in breach is liable for incidental or 
consequential damages under Section 2-715, but the seller is not liable for lost profits.


(c) The remote purchaser may recover as damages for breach of a seller's obligation arising under 
subsection (2) the loss resulting in the ordinary course of events as determined in any manner that is 
reasonable.


(5) An obligation that is not a remedial promise is breached if the goods did not conform to the 
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affirmation of fact, promise or description creating the obligation when the goods left the seller's control.


Proposed Comment


1. Sections 2-313B and 2-313A are new, and they follow case law and practice in extending a seller's 
obligations regarding new goods to remote purchasers. This section deals with obligations to a remote 
purchaser created by advertising or a similar communication to the public. In the paradigm situation, a 
manufacturer will engage in an advertising campaign directed towards all or part of the market for its 
product and will make statements that if made to an immediate buyer would amount to an express 
warranty or remedial promise under Section 2-313. The goods, however, are sold to someone other than 
the recipient of the advertising and are then resold or leased to the recipient. By imposing liability on the 
seller, this section adopts the approach of cases such as Randy Knitwear, Inc. v. American Cyanamid 
Co., 11 N.Y.2d 5, 226 N.Y.S.2d 363, 181 N.E.2d 399 (Ct. App. 1962).


If the seller's advertisement is made to an immediate buyer, whether the seller incurs liability is 
determined by Section 2-313 and this section is inapplicable.


2. This section parallels Section 2-313A in most respects, and the Proposed Comments to that section 
should be consulted. In particular, the reasoning of Comment 1 (scope and terminology), Comment 2 
(definition of remote purchaser), Comment 3 (new goods and goods sold as new goods in the normal 
chain of distribution), Comment 4 (reasonable person in the position of the remote purchaser), Comment 
6 (modification or limitation of remedy), Comment 7 (puffing and limitations on extent of obligation) 
and Comment 8 (damages) is adopted here.


3. This section provides an additional test for enforceability not found in Section 2-313A. In order to be 
held liable, the remote purchaser must, at the time of purchase, have knowledge of the affirmation of 
fact, promise, description or remedial promise and must also have an expectation that the goods will 
conform or that the seller will comply. This test is entirely subjective, while the reasonable person test in 
subsection (2)(a) is objective in nature.


Put another way, the seller will incur no liability to the remote purchaser if: i) the purchaser did not have 
knowledge of the seller's statement at the time of purchase; ii) the remote purchaser knew of the seller's 
statement at the time of purchase but did not expect the goods to conform or the seller to comply; iii) a 
reasonable person in the position of the remote purchaser would not believe that the seller's statement 
created an obligation (this test does not apply to remedial promises), or iv) the seller's statement is 
puffing.
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In determining whether the tests set forth in this section are satisfied, a court should consider the 
temporal relationship between the communication and the purchase. For example, the remote purchaser 
may acquire the goods years after the seller's advertising campaign. In this circumstance, it would be 
highly unusual for the advertisement to have created the level of expectation in the remote purchaser or 
belief in the reasonable person in the position of the remote person necessary for the creation of an 
obligation under this section.


5. In determining whether an obligation arises under this Section, all information known to the remote 
purchaser at the time of contracting must be considered. For example, a news release by a manufacturer 
limiting the statements made in its advertising and known by the remote purchaser, or a communication 
to the remote purchaser by the immediate seller limiting the statements made in the manufacturer's 
advertising must be considered in determining whether the expectation test applicable to the remote 
purchaser and the belief test applicable to the reasonable person in the position of the remote purchaser 
are satisfied.


6. The remedies for breach of an obligation arising under this section may be modified or limited as set 
forth in Section 2-719. The modification or limitation may be contained in the advertisement that creates 
the obligation, or it may be separately furnished to the remote purchaser no later than the time of 
purchase.


7. Section 2-318 deals with the extension of obligations to certain third-party beneficiaries. Of course, 
no extension is necessary if the goods are purchased by an agent. In this case, the knowledge and 
expectation of the principal, not the agent, are relevant in determining whether an obligation arises under 
this section. Nothing in this Act precludes a court from determining that a household operates as a 
buying unit under the law of agency.


Legislative Note: In order to maintain their relative positions in this Act, Sections 2-313A and 2-313B 
may have to be renumbered according to the convention used by a particular state. For example, in 
some states they may be designated as 2-313.1 and 2-313.2. 
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SECTION 2-314. IMPLIED WARRANTY: MERCHANTABILITY; USAGE OF TRADE.


(1) Unless excluded or modified (Section 2-316), a warranty that the goods shall be merchantable is 
implied in a contract for their sale if the seller is a merchant with respect to goods of that kind. Under 
this section the serving for value of food or drink to be consumed either on the premises or elsewhere is 
a sale.


(2) Goods to be merchantable must be at least such as


(a) pass without objection in the trade under the contract description; and


(b) in the case of fungible goods, are of fair average quality within the description; and


(c) are fit for the ordinary purposes for which such goods of that description are used; and


(d) run, within the variations permitted by the agreement, of even kind, quality and quantity within each 
unit and among all units involved; and


(e) are adequately contained, packaged, and labeled as the agreement may require; and


(f) conform to the promise or affirmations of fact made on the container or label if any.


(3) Unless excluded or modified (Section 2-316) other implied warranties may arise from course of 
dealing or usage of trade.


Proposed Comment


1. The phrase "goods of that description" rather than "for which such goods are used" is used in 
subsection (2)(c). This emphasizes the importance of the agreed description in determining fitness for 
ordinary purposes.


2. The seller's obligation applies to present sales as well as to contracts to sell subject to the effects of 
any examination of specific goods. See Section 2-316(5). Also, the warranty of merchantability applies 
to sales for use as well as to sales for resale.


3. The question when the warranty is imposed turns basically on the meaning of the terms of the 
agreement as recognized in the trade. Goods delivered under an agreement made by a merchant in a 
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given line of trade must be of a quality comparable to that generally acceptable in that line of trade under 
the description or other designation of the goods used in the agreement. The responsibility imposed rests 
on any merchant-seller.


4. A specific designation of goods by the buyer does not exclude the seller's obligation that they be fit 
for the general purposes appropriate to the goods. A contract for the sale of second-hand goods, 
however, involves only an obligation as is appropriate to the goods for that is their contract description. 
A person making an isolated sale of goods is not a "merchant" within the meaning of the full scope of 
this section and, thus, no warranty of merchantability would apply. The seller's knowledge of any 
defects not apparent on inspection would, however, without need for express agreement and in keeping 
with the underlying reason of the present section and the provisions on good faith, impose an obligation 
that known material but hidden defects be fully disclosed.


5. Although a seller may not be a "merchant" as to the goods in question, if the seller states generally 
that the goods are "guaranteed" the provisions of this section may furnish a guide to the content of the 
resulting express warranty. This has particular significance in the case of second-hand sales, and has 
further significance in limiting the effect of fine-print disclaimer clauses where their effect would be 
inconsistent with large-print assertions of "guarantee."


6. The second sentence of subsection (1) covers the warranty with respect to food and drink. The serving 
for value of food or drink for consumption on the premises or elsewhere is treated as a sale. Thus, both 
the patron in a restaurant and a buyer of "take out" food are protected by the implied warranty of 
merchantability.


7. Suppose that an unmerchantable lawn mower causes personal injury to the buyer, who is operating the 
mower. Without more, the buyer can sue the seller for breach of the implied warranty of merchantability 
and recover for injury to person "proximately resulting" from the breach. Section 2-715(2)(b).


This opportunity does not resolve the tension between warranty law and tort law where goods cause 
personal injury or property damage. The primary source of that tension arises from disagreement over 
whether the concept of defect in tort and the concept of merchantability in Article 2 are coextensive 
where personal injuries are involved, i.e., if goods are merchantable under warranty law can they still be 
defective under tort law, and if goods are not defective under tort law can they be unmerchantable under 
warranty law? The answer to both questions should be no, and the tension between merchantability in 
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warranty and defect in tort where personal injury or property damage is involved should be resolved as 
follows:


When recovery is sought for injury to person or property, whether goods are merchantable is to be 
determined by applicable state products liability law. When, however, a claim for injury to person or 
property is based on an implied warranty of fitness under Section 2-315 or an express warranty under 
Section 2-313 or an obligation arising under Section 2-313A or 2-313B, this Article determines whether 
an implied warranty of fitness or an express warranty was made and breached, as well as what damages 
are recoverable under Section 2-715.


To illustrate, suppose that the seller makes a representation about the safety of a lawn mower that 
becomes part of the basis of the buyer's bargain. The buyer is injured when the gas tank cracks and a fire 
breaks out. If the lawnmower without the representation is not defective under applicable tort law, it is 
not unmerchantable under this section. On the other hand, if the lawnmower did not conform to the 
representation about safety, the seller made and breached an express warranty and the buyer may sue 
under Article 2.


8. Subsection (2) does not purport to exhaust the meaning of "merchantable" nor to negate any of its 
attributes not specifically mentioned in the text of the statute, but arising by usage of trade or through 
case law. The language used is "must be at least such as ...," and the intention is to leave open other 
possible attributes of merchantability.


9. Paragraphs (a) and (b) of subsection (2) are to be read together. Both refer, as indicated above, to the 
standards of that line of the trade which fits the transaction and the seller's business. "Fair average" is a 
term directly appropriate to agricultural bulk products and means goods centering around the middle belt 
of quality, not the least or the worst that can be understood in the particular trade by the designation, but 
such as can pass "without objection." Of course a fair percentage of the least is permissible but the goods 
are not "fair average" if they are all of the least or worst quality possible under the description. In cases 
of doubt as to what quality is intended, the price at which a merchant closes a contract is an excellent 
indication of the nature and scope of the merchant's obligation under the present section.


10. Fitness for the ordinary purposes for which goods of the type are used is a fundamental concept of 
the present section and is covered in paragraph (2)(c). As stated above, merchantability is also a part of 
the obligation owing to the buyer for use. Correspondingly, protection, under this aspect of the warranty, 
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of the person buying for resale to the ultimate consumer is equally necessary, and merchantable goods 
must therefore be "honestly" resalable in the normal course of business because they are what they 
purport to be.


11. Paragraph (2)(d) on evenness of kind, quality and quantity follows case law. But precautionary 
language has been added as a remainder of the frequent usages of trade which permit substantial 
variations both with and without an allowance or an obligation to replace the varying units.


12. Paragraph (2)(e) applies only where the nature of the goods and of the transaction require a certain 
type of container, package or label. Paragraph (2)(f) applies, on the other hand, wherever there is a label 
or container on which representations are made, even though the original contract, either by express 
terms or usage of trade, may not have required either the labeling or the representation. This follows 
from the general obligation of good faith which requires that a buyer should not be placed in the position 
of reselling or using goods delivered under false representations appearing on the package or container. 
No problem of extra consideration arises in this connection since, under this Article, an obligation is 
imposed by the original contract not to deliver mislabeled articles, and the obligation is imposed where 
mercantile good faith so requires and without reference to the doctrine of consideration.


13. Exclusion or modification of the warranty of merchantability, or of any part of it, is dealt with in 
Section 2-316. That section must be read with particular reference to its subsection (6) on limitation of 
remedies. The warranty of merchantability, wherever it is normal, is so commonly taken for granted that 
its exclusion from the contract is a matter threatening surprise and therefore requiring special precaution.


14. Subsection (3) is to make explicit that usage of trade and course of dealing can create warranties and 
that they are implied rather than express warranties and thus subject to exclusion or modification under 
Section 2-316. A typical instance would be the obligation to provide pedigree papers to evidence 
conformity of the animal to the contract in the case of a pedigreed dog or blooded bull.


15. In an action based on breach of warranty, it is of course necessary to show not only the existence of 
the warranty but the fact that the warranty was broken and that the breach of the warranty was the 
proximate cause of the loss sustained. In such an action an affirmative showing by the seller that the loss 
resulted from some action or event following the seller's delivery of the goods can operate as a defense. 
Equally, evidence indicating that the seller exercised care in the manufacture, processing or selection of 
the goods is relevant to the issue of whether the warranty was in fact broken. Action by the buyer 
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following an examination of the goods which ought to have indicated the defect complained of can be 
shown as matter bearing on whether the breach itself was the cause of the injury.


SECTION 2-316. EXCLUSION OR MODIFICATION OF WARRANTIES.


(1) Words or conduct relevant to the creation of an express warranty and words or conduct tending to 
negate or limit warranty shall be construed wherever reasonable as consistent with each other; but 
subject to the provisions of this Article on parol or extrinsic evidence (Section 2-202) negation or 
limitation is inoperative to the extent that such construction is unreasonable.


(2) Subject to subsection (3), to exclude or modify the implied warranty of merchantability or any part 
of it in a consumer contract the language must be in a record, be conspicuous and state "The seller 
undertakes no responsibility for the quality of the goods except as otherwise provided in this contract," 
and in any other contract the language must mention merchantability and in case of a writing record 
must be conspicuous, and to. Subject to subsection (3), to exclude or modify the implied warranty of 
fitness the exclusion must be by a writing in a record and be conspicuous. Language to exclude all 
implied warranties of fitness in a consumer contract must state "The seller assumes no responsibility that 
the goods will be fit for any particular purpose for which you may be buying these goods, except as 
otherwise provided in the contract," and in any other contract the language is sufficient if it states, for 
example, that "There are no warranties which extend beyond the description on the face hereof." 
Language that satisfies the requirements of this subsection for the exclusion and modification of a 
warranty in a consumer contract also satisfies the requirements for any other contract.


(3) Notwithstanding subsection (2):


(a) unless the circumstances indicate otherwise, all implied warranties are excluded by expressions like 
"as is", "with all faults" or other language which in common understanding calls the buyer's attention to 
the exclusion of warranties and, makes plain that there is no implied warranty, and in a consumer 
contract evidenced by a record is set forth conspicuously in the record; and


(b) when the buyer before entering into the contract has examined the goods or the sample or model as 
fully as he desired or has refused to examine the goods after a demand by the seller there is no implied 
warranty with regard to defects which an examination ought in the circumstances to have revealed to 
him the buyer; and


(c) an implied warranty can also be excluded or modified by course of dealing or course of performance 
or usage of trade.


(4) Remedies for breach of warranty can be limited in accordance with the provisions of this article on 
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liquidation or limitation of damages and on contractual modification of remedy (Sections 2-718 and 2-
719).


Proposed Comment


1. Changes. This section contains the following changes from original Section 2-718:


a) Subsection (2) sets forth new and more informative language for disclaimers of the implied warranty 
of merchantability and the implied warranty of fitness in consumer contracts. In both instances the 
language must be in a record and must be conspicuous. Use of this new language satisfies the 
requirements of this subsection for nonconsumer contracts.


b) If a consumer contract is set forth in a record, subsection (3) cannot be satisfied unless the language is 
in a record and is conspicuous.


c) Subsection (3)(b) now explicitly requires that there can be no refusal by a buyer unless there is a 
demand by the seller. Formerly, this requirement was found only in the comments.


2. Subsection (1) is designed principally to deal with those frequent clauses in sales contracts which seek 
to exclude "all warranties, express or implied." It seeks to protect a buyer from unexpected and 
unbargained language of disclaimer by denying effect to this language when inconsistent with language 
of express warranty and permitting the exclusion of implied warranties only by language or other 
circumstances which protect the buyer from surprise.


The seller is protected against false allegations of oral warranties by this Article's provisions on parol 
and extrinsic evidence and against unauthorized representations by the customary "lack of authority" 
clauses. This Article treats the limitation or avoidance of consequential damages as a matter of limiting 
remedies for breach, separate from the matter of creation of liability under a warranty. If no warranty 
exists, there is of course no problem of limiting remedies for breach of warranty. Under subsection (4), 
the question of limitation of remedy is governed by the sections referred to rather than by this section.


3. The organizational structure of this section has not been changed. The general test for disclaimers of 
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implied warranties remains in subsection (3)(a), and the more specific tests remain in subsection (2). A 
disclaimer that satisfies the requirements of subsection (3)(a) need not also satisfy any of the 
requirements of subsection (2).


4. Subsection (2) now distinguishes between commercial and consumer contracts. In a commercial 
contract, language within the contemplation of the subsection disclaiming the implied warranty of 
merchantability need not be in a record, but if it is in a record it must be conspicuous. Under this 
subsection, both record and conspicuousness are required to disclaim the implied warranty of 
merchantability in a consumer contract and to disclaim the implied warranty of fitness in any contract. 
Use of the language required by this subsection for consumer contracts satisfies the subsections 
language requirements for other contracts.


5. Subsection (3)(a) deals with general terms such as "as is," "as they stand," "with all faults," and the 
like. These terms in ordinary commercial usage are understood to mean that the buyer takes the entire 
risk as to the quality of the goods involved. The terms covered by the subsection are in fact merely a 
particularization of subsection (3)(c), which provides for exclusion or modification of implied warranties 
by usage of trade. Nothing in subsection (3)(a) prevents a term such as "there are no implied warranties" 
from being effective in appropriate circumstances, as when the term is a negotiated term between 
commercial parties.


Satisfaction of subsection (3)(a) does not require that the language be set forth in a record, but if there is 
a record the language must be conspicuous if the contract is a consumer contract.


6. Subsection (2) presupposes that the implied warranty in question exists unless excluded or modified. 
Whether or not language of disclaimer satisfies the requirements of this section, the language may be 
relevant under other sections to the question whether the warranty was ever in fact created. Thus, unless 
the provisions of this Article on parol and extrinsic evidence prevent, oral language of disclaimer may 
raise issues of fact as to whether reliance by the buyer occurred and whether the seller had "reason to 
know" under the section on implied warranty of fitness for a particular purpose.


7. The exceptions to the general rule set forth in subsections (3)(b) and (3)(c) are common factual 
situations in which the circumstances surrounding the transaction are in themselves sufficient to call the 
buyer's attention to the fact that no implied warranties are made or that a certain implied warranty is 
being excluded.
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Under subsection (3)(b), warranties may be excluded or modified by the circumstances where the buyer 
examines the goods or a sample or model of them before entering into the contract. "Examination" as 
used in this paragraph is not synonymous with inspection before acceptance or at any other time after the 
contract has been made. It goes rather to the nature of the responsibility assumed by the seller at the time 
of the making of the contract. Of course if the buyer discovers the defect and uses the goods anyway, or 
if the buyer unreasonably fails to examine the goods before using them, resulting injuries may be found 
to result from the buyer's own action rather than proximately from a breach of warranty. See Sections 2-
314 and 2-715.


To bring the transaction within the scope of "refused to examine" in subsection (3)(a), it is not sufficient 
that the goods are available for inspection. There must in addition be an actual examination by the buyer 
or a demand by the seller that the buyer examine the goods fully. The seller's demand must place the 
buyer on notice that the buyer is assuming the risk of defects which the examination ought to reveal.


Application of the doctrine of "caveat emptor" in all cases where the buyer examines the goods 
regardless of statements made by the seller is, however, rejected by this Article. Thus, if the offer of 
examination is accompanied by words as to their merchantability or specific attributes and the buyer 
indicates clearly a reliance on those words rather than on the buyer's examination, they give rise to an 
"express" warranty. In these cases the question is one of fact as to whether a warranty of merchantability 
has been expressly incorporated in the agreement.


The particular buyer's skill and the normal method of examining goods in the circumstances determine 
what defects are excluded by the examination. A failure to notice defects which are obvious cannot 
excuse the buyer. However, an examination under circumstances which do not permit chemical or other 
testing of the goods would not exclude defects which could be ascertained only by testing. Nor can 
latent defects be excluded by a simple examination. A professional buyer examining a product in the 
buyer's field will be held to have assumed the risk as to all defects which a professional in the field 
ought to observe, while a nonprofessional buyer will be held to have assumed the risk only for the 
defects as a layperson might be expected to observe.


8. The situation in which the buyer gives precise and complete specifications to the seller is not 
explicitly covered in this section, but this is a frequent circumstance by which the implied warranties 
may be excluded. The warranty of fitness for a particular purpose would not normally arise since in this 
situation there is usually no reliance on the seller by the buyer. The warranty of merchantability in a 
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transaction of this type, however, must be considered in connection with the next section on the 
cumulation and conflict of warranties. Under paragraph (c) of that section in case of an inconsistency the 
implied warranty of merchantability is displaced by the express warranty that the goods will comply 
with the specifications. Thus, where the buyer gives detailed specifications as to the goods, neither of the 
implied warranties as to quality will normally apply to the transaction unless consistent with the 
specifications.


SECTION 2-318. THIRD PARTY BENEFICIARIES OF WARRANTIES EXPRESS OR 
IMPLIED.


(1) In this section:


(a) "Immediate buyer" means a buyer that enters into a contract with the seller.


(b) "Remote purchaser" means a person that buys or leases goods from an immediate buyer or other 
person in the normal chain of distribution.


Alternative A to subsection (2)


(2) A seller's warranty whether express or implied extends to any natural person who is in the family or 
household of his buyer or who is a guest in his home if it is reasonable to expect that such person may 
use, consume or be affected by the goods and who is injured in person by breach of the warranty. A 
seller's warranty whether express or implied to an immediate buyer, a seller's remedial promise to an 
immediate buyer, or a seller's obligation to a remote purchaser under Section 2-313A or 2-313B extends 
to any natural person who is in the family or household of the immediate buyer or the remote purchaser 
or who is a guest in the home of either if it is reasonable to expect that the person may use, consume or 
be affected by the goods and who is injured in person by breach of the warranty, remedial promise or 
obligation. A seller may not exclude or limit the operation of this section.


Alternative B to subsection (2)


(2) A seller's warranty whether express or implied extends to any natural person who may reasonably be 
expected to use, consume or be affected by the goods and who is injured in person by breach of the 
warranty. A seller's warranty whether express or implied to an immediate buyer, a seller's remedial 
promise to an immediate buyer, or a seller's obligation to a remote purchaser under Section 2-313A or 2-
313B extends to any natural person who may reasonably be expected to use, consume or be affected by 
the goods and who is injured in person by breach of the warranty, remedial promise or obligation. A 
seller may not exclude or limit the operation of this section.


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (74 of 143) [6/23/2009 3:56:56 PM]







http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


Alternative C to subsection (2)


(2) A seller's warranty whether express or implied extends to any person who may reasonably be 
expected to use, consume or be affected by the goods and who is injured by breach of the warranty. A 
seller's warranty whether express or implied to an immediate buyer, a seller's remedial promise to an 
immediate buyer, or a seller's obligation to a remote purchaser under Section 2-313A or 2-313B extends 
to any person that may reasonably be expected to use, consume or be affected by the goods and that is 
injured by breach of the warranty, remedial promise or obligation. A seller may not exclude or limit the 
operation of this section with respect to injury to the person of an individual to whom the warranty, 
remedial promise or obligation extends.


Proposed Comment


1. This section retains original Article 2's alternative approaches but expands each alternative to cover 
obligations arising under Sections 2-313A and 2-313B and remedial promises.


2. The last sentence of each alternative to subsection (2) is not meant to suggest that a seller is precluded 
from excluding or disclaiming a warranty which might otherwise arise in connection with the sale 
provided the exclusion or modification is permitted by Section 2-316. Nor is it intended to suggest that 
the seller is precluded from limiting the remedies of the immediate buyer or remote purchaser in any 
manner provided in Sections 2-718 or 2-719. See also Section 2-313A(4) and Section 2-313B(4). To the 
extent that the contract of sale contains provisions under which warranties are excluded or modified, or 
remedies for breach are limited, the provisions are equally operative against beneficiaries of warranties 
under this section. What this last sentence forbids is exclusion of liability by the seller to the persons to 
whom the warranties, obligations and remedial promises accruing to the immediate buyer or remote 
purchaser would extend under this section.


The last sentence of Alternative C permits a seller to reduce its obligations to third-party beneficiaries to 
a level commensurate with that imposed on the seller under Alternative B - that is, to eliminate liability 
to persons that are not individuals and to eliminate liability for damages other than personal injury.


3. As used in this section, the term "remote purchaser" refers to the party to whom an obligation initially 
runs under Section 2-313A or 2-313B. It does not refer to any subsequent purchaser of the goods.


4. As applied to warranties and remedial promises arising under Sections 2-313, 2-314 and 2-315, the 
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purpose of this section is to give certain beneficiaries the benefit of the warranties and remedial 
promises which the immediate buyer received in the contract of sale, thereby freeing any beneficiaries 
from any technical rules as to "privity." It seeks to accomplish this purpose without any derogation of 
any right or remedy arising under the law of torts. Implicit in the section is that any beneficiary of a 
warranty may bring a direct action for breach of warranty against the seller whose warranty extends to 
the beneficiary.


Obligations and remedial promises under Sections 2-313A and 2-313B arise initially in a non-privity 
context but are extended under this section to the same extent as warranties and remedial promises 
running to a buyer in privity.


SECTION 2-319. F.O.B. AND F.A.S. TERMS RESERVED.


(1) Unless otherwise agreed the term F.O.B. (which means "free on board") at a named place, even 
though used only in connection with the stated price, is a delivery term under which


(a) when the term is F.O.B. the place of shipment, the seller must at that place ship the goods in the 
manner provided in this Article (Section 2-504) and bear the expense and risk of putting them into the 
possession of the carrier; or


(b) when the term is F.O.B. the place of destination, the seller must at his own expense and risk transport 
the goods to that place and there tender delivery of them in the manner provided in this Article (Section 
2-503);


(c) when under either (a) or (b) the term is also F.O.B. vessel, car or other vehicle, the seller must in 
addition at his own expense and risk load the goods on board. If the term is F.O.B. vessel the buyer must 
name the vessel and in an appropriate case the seller must comply with the provisions of this Article on 
the form of bill of lading (Section 2-323).


(2) Unless otherwise agreed the term F.A.S. vessel (which means "free alongside") at a named port, even 
though used only in connection with the stated price, is a delivery term under which the seller must


(a) at his own expense and risk deliver the goods alongside the vessel in the manner usual in that port or 
on a dock designated and provided by the buyer; and


(b) obtain and tender a receipt for the goods in exchange for which the carrier is under a duty to issue a 
bill of lading.
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(3) Unless otherwise agreed in any case falling within subsection (1)(a) or (c) or subsection (2) the buyer 
must seasonably give any needed instructions for making delivery, including when the term is F.A.S. or 
F.O.B. the loading berth of the vessel and in an appropriate case its name and sailing date. The seller 
may treat the failure of needed instructions as a failure of cooperation under this Article (Section 2-311). 
He may also at his option move the goods in any reasonable manner preparatory to delivery or shipment.


(4) Under the term F.O.B. vessel or F.A.S. unless otherwise agreed the buyer must make payment 
against tender of the required documents and the seller may not tender nor the buyer demand delivery of 
the goods in substitution for the documents.


Proposed Comment


Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices.


SECTION 2-320. C.I.F. AND C. & F. TERMS RESERVED.


(1) The term C.I.F. means that the price includes in a lump sum the cost of the goods and the insurance 
and freight to the named destination. The term C. & F. or C.F. means that the price so includes cost and 
freight to the named destination.


(2) Unless otherwise agreed and even though used only in connection with the stated price and 
destination, the term C.I.F. destination or its equivalent requires the seller at his own expense and risk to


(a) put the goods into the possession of a carrier at the port for shipment and obtain a negotiable bill or 
bills of lading covering the entire transportation to the named destination; and


(b) load the goods and obtain a receipt from the carrier (which may be contained in the bill of lading) 
showing that the freight has been paid or provided for; and


(c) obtain a policy or certificate of insurance, including any war risk insurance, of a kind and on terms 
then current at the port of shipment in the usual amount, in the currency of the contract, shown to cover 
the same goods covered by the bill of lading and providing for payment of loss to the order of the buyer 
or for the account of whom it may concern; but the seller may add to the price the amount of the 
premium for any such war risk insurance; and


(d) prepare an invoice of the goods and procure any other documents required to effect shipment or to 
comply with the contract; and
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(e) forward and tender with commercial promptness all the documents in due form and with any 
indorsement necessary to perfect the buyer's rights.


(3) Unless otherwise agreed the term C. & F. or its equivalent has the same effect and imposes upon the 
seller the same obligations and risks as a C.I.F. term except the obligation as to insurance.


(4) Under the term C.I.F. or C. & F. unless otherwise agreed the buyer must make payment against 
tender of the required documents and the seller may not tender nor the buyer demand delivery of the 
goods in substitution for the documents.


Proposed Comment


Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices.


SECTION 2-321. C.I.F. OR C. & F.: "NET LANDED WEIGHTS"; "PAYMENT ON 
ARRIVAL"; WARRANTY OF CONDITION ON ARRIVAL RESERVED.


Under a contract containing a term C.I.F. or C. & F.


(1) Where the price is based on or is to be adjusted according to "net landed weights", "delivered 
weights", "out turn" quantity or quality or the like, unless otherwise agreed the seller must reasonably 
estimate the price. The payment due on tender of the documents called for by the contract is the amount 
so estimated, but after final adjustment of the price a settlement must be made with commercial 
promptness.


(2) An agreement described in subsection (1) or any warranty of quality or condition of the goods on 
arrival places upon the seller the risk of ordinary deterioration, shrinkage and the like in transportation 
but has no effect on the place or time of identification to the contract for sale or delivery or on the 
passing of the risk of loss.


(3) Unless otherwise agreed where the contract provides for payment on or after arrival of the goods the 
seller must before payment allow such preliminary inspection as is feasible; but if the goods are lost 
delivery of the documents and payment are due when the goods should have arrived.


Proposed Comment
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Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices.


SECTION 2-322. DELIVERY "EX-SHIP" RESERVED.


(1) Unless otherwise agreed a term for delivery of goods "ex-ship" (which means from the carrying 
vessel) or in equivalent language is not restricted to a particular ship and requires delivery from a ship 
which has reached a place at the named port of destination where goods of the kind are usually 
discharged.


(2) Under such a term unless otherwise agreed


(a) the seller must discharge all liens arising out of the carriage and furnish the buyer with a direction 
which puts the carrier under a duty to deliver the goods; and


(b) the risk of loss does not pass to the buyer until the goods leave the ship's tackle or are otherwise 
properly unloaded.


Proposed Comment


Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices


SECTION 2-323. FORM OF BILL OF LADING REQUIRED IN OVERSEAS SHIPMENT; 
"OVERSEAS" RESERVED.


(1) Where the contract contemplates overseas shipment and contains a term C.I.F. or C. & F. or F.O.B. 
vessel, the seller unless otherwise agreed must obtain a negotiable bill of lading stating that the goods 
have been loaded in board or, in the case of a term C.I.F. or C. & F., received for shipment.


(2) Where in a case within subsection (1) a bill of lading has been issued in a set of parts, unless 
otherwise agreed if the documents are not to be sent from abroad the buyer may demand tender of the 
full set; otherwise only one part of the bill of lading need be tendered. Even if the agreement expressly 
requires a full set
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(a) due tender of a single part is acceptable within the provisions of this Article on cure of improper 
delivery (subsection (1) of Section 2-508); and


(b) even though the full set is demanded, if the documents are sent from abroad the person tendering an 
incomplete set may nevertheless require payment upon furnishing an indemnity which the buyer in good 
faith deems adequate.


(3) A shipment by water or by air or a contract contemplating such shipment is "overseas" insofar as by 
usage of trade or agreement it is subject to the commercial, financing or shipping practices characteristic 
of international deep water commerce.


Proposed Comment


Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices.


SECTION 2-324. "NO ARRIVAL, NO SALE" TERM RESERVED.


Under a term "no arrival, no sale" or terms of like meaning, unless otherwise agreed,


(a) the seller must properly ship conforming goods and if they arrive by any means he must tender them 
on arrival but he assumes no obligation that the goods will arrive unless he has caused the non-arrival; 
and


(b) where without fault of the seller the goods are in part lost or have so deteriorated as no longer to 
conform to the contract or arrive after the contract time, the buyer may proceed as if there had been 
casualty to identified goods (Section 2-613).


Proposed Comment


Sections 2-319 through 2-324 have been eliminated because they are inconsistent with modern 
commercial practices.


SECTION 2-325. "LETTER OF CREDIT" TERM; "CONFIRMED CREDIT" FAILURE TO 
PAY BY AGREED LETTER OF CREDIT.


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (80 of 143) [6/23/2009 3:56:56 PM]







http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


(1) Failure of the buyer seasonably to furnish an agreed letter of credit is a breach of the contract for sale.


(2) The delivery to seller of a proper letter of credit suspends the buyer's obligation to pay. If the letter of 
credit is dishonored, the seller may on seasonable notification to the buyer require payment directly from 
him.


(3) Unless otherwise agreed the term "letter of credit" or "banker's credit" in a contract for sale means an 
irrevocable credit issued by a financing agency of good repute and, where the shipment is overseas, of 
good international repute. The term "confirmed credit" means that the credit must also carry the direct 
obligation of such an agency which does business in the seller's financial market.


If the parties agree that the primary method of payment will be by letter of credit, the following rules 
apply:


(a) The buyer's obligation to pay is suspended by seasonable delivery to the seller of a letter of credit 
issued or confirmed by a financing agency of good repute in which the issuer and any confirmer 
undertake to pay against presentation of documents that evidence delivery of the goods.


(b) Failure of a party seasonably to furnish a letter of credit as agreed is a breach of the contract for sale.


(c) If the letter of credit is dishonored or repudiated, the seller on seasonable notification may require 
payment directly from the buyer.


Proposed Comment


This section has been amended to conform to revised Article 5.


SECTION 2-326. SALE ON APPROVAL AND SALE OR RETURN; CONSIGNMENT SALES 
AND RIGHTS OF CREDITORS.


(1) Unless otherwise agreed, if delivered goods may be returned by the buyer even though they conform 
to the contract, the transaction is


(a) a "sale on approval" if the goods are delivered primarily for use, and


(b) a "sale or return" if the goods are delivered primarily for resale.


(2) Except as provided in subsection (3), goods Goods held on approval are not subject to the claims of 
the buyer's creditors until acceptance; goods held on sale or return are subject to such claims while in the 
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buyer's possession.


(3) Where goods are delivered to a person for sale and such person maintains a place of business at 
which he deals in goods of the kind involved, under a name other than the name of the person making 
delivery, then with respect to claims of creditors of the person conducting the business the goods are 
deemed to be on sale or return. The provisions of this subsection are applicable even though an 
agreement purports to reserve title to the person making delivery until payment or resale or uses such 
words as "on consignment" or "on memorandum". However, this subsection is not applicable if the 
person making delivery


(a) complies with an applicable law providing for a consignor's interest or the like to be evidenced by a 
sign, or


(b) establishes that the person conducting the business is generally known by his creditors to be 
substantially engaged in selling the goods of others, or


(c) complies with the filing provisions of the Article on Secured Transactions (Article 9).


(4) (3) Any "or return" term of a contract for sale is to be treated as a separate contract for sale within the 
statute of frauds section of this Article (Section 2-201) and as contradicting the sale aspect of the 
contract within the provisions of this Article on parol or extrinsic evidence (Section 2-202).


Proposed Comment


This section has been amended to conform to revised Article 9.


SECTION 2-328. SALE BY AUCTION.


(1) In a sale by auction if goods are put up in lots each lot is the subject of a separate sale.


(2) A sale by auction is complete when the auctioneer so announces by the fall of the hammer or in other 
customary manner. Where a bid is made while the hammer is falling in acceptance of during the process 
of completing the sale but before a prior bid is accepted the auctioneer may in his has discretion to 
reopen the bidding or to declare the goods sold under the prior bid on which the hammer was falling.


(3) Such a sale is with reserve unless the goods are in explicit terms put up without reserve. In an auction 
with reserve the auctioneer may withdraw the goods at any time until he announces completion of the 
sale. In an auction without reserve, after the auctioneer calls for bids on an article or lot, that article or 
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lot cannot be withdrawn unless no bid is made within a reasonable time. In either case a bidder may 
retract his bid until the auctioneer's announcement of completion of the sale, but a bidder's retraction 
does not revive any previous bid. A sale by auction is subject to the seller's right to withdraw the goods 
unless at the time the goods are put up or during the course of the auction it is announced in express 
terms that the right to withdraw the goods is not reserved. In an auction in which the right to withdraw 
the goods is reserved, the auctioneer may withdraw the goods at any time until completion of the sale is 
announced by the auctioneer. In an auction in which the right to withdraw the goods is not reserved, 
after the auctioneer calls for bids on an article or lot, the article or lot cannot be withdrawn unless no bid 
is made within a reasonable time. In either case a bidder may retract a bid until the auctioneer's 
announcement of completion of the sale, but a bidder's retraction does not revive any previous bid.


(4) If the auctioneer knowingly receives a bid on the seller's behalf or the seller makes or procures such a 
bid, and notice has not been given that liberty for such bidding is reserved, the buyer may at his the 
buyer's option avoid the sale or take the goods at the price of the last good faith bid prior to the 
completion of the sale. This subsection shall not apply to any bid at a forced sale an auction required by 
law.


Proposed Comment


This section has been amended to use language that is common among auctioneers. Specifically, 
"process of completing the sale" is used rather than "hammer falling" (subsection (2)); "right to 
withdraw the goods"is used rather than "with reserve" (subsection (3)).


PART 4


TITLE, CREDITORS AND GOOD FAITH PURCHASERS


SECTION 2-401. PASSING OF TITLE; RESERVATION FOR SECURITY; LIMITED 
APPLICATION OF THIS SECTION.


Each provision of this Article with regard to the rights, obligations and remedies of the seller, the buyer, 
purchasers or other third parties applies irrespective of title to the goods except where the provision 
refers to such title. Insofar as situations are not covered by the other provisions of this Article and 
matters concerning title become material the following rules apply:


(1) Title to goods cannot pass under a contract for sale prior to their identification to the contract 
(Section 2-501), and unless otherwise explicitly agreed the buyer acquires by their identification a 
special property as limited by this Act. Any retention or reservation by the seller of the title (property) in 
goods shipped or delivered to the buyer is limited in effect to a reservation of a security interest. Subject 
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to these provisions and to the provisions of the Article on Secured Transactions (Article 9), title to goods 
passes from the seller to the buyer in any manner and on any conditions explicitly agreed on by the 
parties.


(2) Unless otherwise explicitly agreed title passes to the buyer at the time and place at which the seller 
completes his performance with reference to the physical delivery of the goods, despite any reservation 
of a security interest and even though a document of title is to be delivered at a different time or place; 
and in particular and despite any reservation of a security interest by the bill of lading


(a) if the contract requires or authorizes the seller to send the goods to the buyer but does not require him 
the seller to deliver them at destination, title passes to the buyer at the time and place of shipment; but


(b) if the contract requires delivery at destination, title passes on tender there.


(3) Unless otherwise explicitly agreed where delivery is to be made without moving the goods,


(a) if the seller is to deliver a document of title, title passes at the time when and the place where he the 
seller delivers such documents; or


(b) if the goods are at the time of contracting already identified and no documents are to be delivered, 
title passes at the time and place of contracting.


(4) A rejection or other refusal by the buyer to receive or retain the goods, whether or not justified, or a 
justified revocation of acceptance revests title to the goods in the seller. Such revesting occurs by 
operation of law and is not a "sale".


Proposed Comment


The word "physical" been deleted in subsection (2) because the term "delivery" is now defined in section 
2-103(1)(f) as "the voluntary transfer of physical possession or control of goods."


SECTION 2-402. RIGHTS OF SELLER'S CREDITORS AGAINST SOLD GOODS.


(1) Except as provided in subsections (2) and (3), rights of unsecured creditors of the seller with respect 
to goods which have been identified to a contract for sale are subject to the buyer's rights to recover the 
goods under this Article (Sections 2-502 and 2-716).


(2) A creditor of the seller may treat a sale or an identification of goods to a contract for sale as void if as 
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against him the creditor a retention of possession by the seller is fraudulent under any rule of law of the 
state where the goods are situated, except that retention of possession in good faith and current course of 
trade by a merchant-seller for a commercially reasonable time after a sale or identification is not 
fraudulent.


(3) Nothing Except as provided in Section 2-403(2), nothing in this Article shall be deemed to impair the 
rights of creditors of the seller


(a) under the provisions of the Article on Secured Transactions (Article 9); or


(b) where identification to the contract or delivery is made not in current course of trade but in 
satisfaction of or as security for a pre-existing claim for money, security or the like and is made under 
circumstances which under any rule of law of the state where the goods are situated would apart from 
this Article constitute the transaction a fraudulent transfer or voidable preference.


Proposed Comment


The introductory phrase in subsection (3) has been added because a change in Section 2-403(2) (required 
for conformity with revised Article 9) can cause impairment of the rights of a secured party.


SECTION 2-403. POWER TO TRANSFER; GOOD FAITH PURCHASE OF GOODS; 
"ENTRUSTING".


(1) A purchaser of goods acquires all title which his the purchaser's transferor had or had power to 
transfer except that a purchaser of a limited interest acquires rights only to the extent of the interest 
purchased. A person with voidable title has power to transfer a good title to a good faith purchaser for 
value. When goods have been delivered under a transaction of purchase the purchaser has such power 
even though


(a) the transferor was deceived as to the identity of the purchaser, or


(b) the delivery was in exchange for a check which is later dishonored, or


(c) it was agreed that the transaction was to be a "cash sale", or


(d) the delivery was procured through criminal fraud punishable as larcenous under the criminal law.


(2) Any entrusting of possession of goods to a merchant who that deals in goods of that kind gives him 
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the merchant power to transfer all rights of the entruster all of the entruster's rights to the goods and to 
transfer the goods free of any interest of the entruster to a buyer in ordinary course of business.


(3) "Entrusting" includes any delivery and any acquiescence in retention of possession regardless of any 
condition expressed between the parties to the delivery or acquiescence and regardless of whether the 
procurement of the entrusting or the possessor's disposition of the goods have been such as to be 
larcenous punishable under the criminal law.


[Legislative Note: If a state adopts the repealer of Article 6--Bulk Transfers (Alternative A), subsection 
(4) should read as follows:]


(4) The rights of other purchasers of goods and of lien creditors are governed by the Articles on Secured 
Transactions (Article 9) and Documents of Title (Article 7).


[Legislative Note: If a state adopts revised Article 6--Bulk Sales (Alternative B), subsection (4) should 
read as follows:]


(4) The rights of other purchasers of goods and of lien creditors are governed by the Articles on Secured 
Transactions (Article 9), Bulk Sales (Article 6) and Documents of Title (Article 7).


Proposed Comment


1. References to "larceny" have been replaced in subsections (1) and (3) by more general language 
referring to "criminal fraud" (subsection (1)) and conduct "punishable under the criminal 
law" (subsection (3)).


2. Subsection (2) has been amended to conform with revised Article 9. See Section 9-315(a).


PART 5


PERFORMANCE


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (86 of 143) [6/23/2009 3:56:56 PM]







http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


SECTION 2-501. INSURABLE INTEREST IN GOODS; MANNER OF IDENTIFICATION OF 
GOODS.


(1) The buyer obtains a special property and an insurable interest in goods by identification of existing 
goods as goods to which the contract refers even though the goods so identified are non-conforming and 
he the buyer has an option to return or reject them. Such identification can be made at any time and in 
any manner explicitly agreed to by the parties. In the absence of explicit agreement identification occurs


(a) when the contract is made if it is for the sale of goods already existing and identified;


(b) if the contract is for the sale of future goods other than those described in paragraph (c), when goods 
are shipped, marked or otherwise designated by the seller as goods to which the contract refers;


(c) when the crops are planted or otherwise become growing crops or the young are conceived if the 
contract is for the sale of unborn young to be born within twelve months after contracting or for the sale 
of crops to be harvested within twelve months or the next normal harvest season after contracting 
whichever is longer.


(2) The seller retains an insurable interest in goods so long as title to or any security interest in the goods 
remains in him the seller and where the identification is by the seller alone he the seller may until default 
or insolvency or notification to the buyer that the identification is final substitute other goods for those 
identified.


(3) Nothing in this section impairs any insurable interest recognized under any other statute or rule of 
law.


SECTION 2-502. BUYER'S RIGHT TO GOODS ON SELLER'S INSOLVENCY.


(1) Subject to subsection (2) subsections (2) and (3) and even though the goods have not been shipped a 
buyer who that has paid a part or all of the price of goods in which he the buyer has a special property 
under the provisions of the immediately preceding section may on making and keeping good a tender of 
any unpaid portion of their price recover them from the seller if the seller becomes insolvent within ten 
days after receipt of the first installment on their price. if:


(a) in the case of goods bought by a consumer, the seller repudiates or fails to deliver as required by the 
contract; or


(b) in all cases, the seller becomes insolvent within ten days after receipt of the first installment on their 
price.
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(2) The buyer's right to recover the goods under subsection (1) vests upon acquisition of a special 
property, even if the seller had not then repudiated or failed to deliver.


(2) (3) If the identification creating his the special property has been made by the buyer he, the buyer 
acquires the right to recover the goods only if they conform to the contract for sale.


Proposed Comment


Subsection (1)(a) and subsection (2) are new. With one exception, the amendments are consistent with a 
conforming amendment approved as part of the revision of Article 9. The exception is that the 
conforming amendment limits the vesting rule in subsection (2) to cases governed by subsection (1)(a), 
whereas the vesting rule in this draft applies to all cases within subsection (1).


SECTION 2-503. MANNER OF SELLER'S TENDER OF DELIVERY.


(1) Tender of delivery requires that the seller put and hold conforming goods at the buyer's disposition 
and give the buyer any notification reasonably necessary to enable him the buyer to take delivery. The 
manner, time and place for tender are determined by the agreement and this Article, and in particular


(a) tender must be at a reasonable hour, and if it is of goods they must be kept available for the period 
reasonably necessary to enable the buyer to take possession; but


(b) unless otherwise agreed the buyer must furnish facilities reasonably suited to the receipt of the goods.


(2) Where the case is within the next section respecting shipment tender requires that the seller comply 
with its provisions.


(3) Where the seller is required to deliver at a particular destination tender requires that he the seller 
comply with subsection (1) and also in any appropriate case tender documents as described in 
subsections (4) and (5) of this section.


(4) Where goods are in the possession of a bailee and are to be delivered without being moved


(a) tender requires that the seller either tender a negotiable document of title covering such goods or 
procure acknowledgment by the bailee to the buyer of the buyer's right to possession of the goods; but


(b) tender to the buyer of a non-negotiable document of title or of a written direction to a record 
directing the bailee to deliver is sufficient tender unless the buyer seasonably objects, and except as 
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otherwise provided in Article 9 receipt by the bailee of notification of the buyer's rights fixes those rights 
as against the bailee and all third persons; but risk of loss of the goods and of any failure by the bailee to 
honor the non-negotiable document of title or to obey the direction remains on the seller until the buyer 
has had a reasonable time to present the document or direction, and a refusal by the bailee to honor the 
document or to obey the direction defeats the tender.


(5) Where the contract requires the seller to deliver documents


(a) he the seller must tender all such documents in correct form, except as provided in this Article with 
respect to bills of lading in a set (subsection (2) of Section 2-323); and


(b) tender through customary banking channels is sufficient and dishonor of a draft accompanying the 
documents constitutes non-acceptance or rejection.


Proposed Comment


1. Subsection (4)(a) clarifies that the bailee's acknowledgment must be made to the buyer. See Jason's 
Foods, Inc. v. Peter Eckrick & Sons, Inc., 774 F.2d 214 (7th Cir. 1985). There is a similar amendment to 
Section 2-509(2)(b).


2. Under subsection (4)(b), receipt by the bailee of notification of a buyer's rights fixes those rights as 
against the bailee and third parties except as otherwise provided in Article 9. The exception for Article 9 
conforms with revised Article 9.


3. The cross-reference in subsection (5)(a) has been deleted because Section 2-323 no longer exists. All 
documents, including bills in a set, must be in "correct form," meaning the form required by the contract.


SECTION 2-504. SHIPMENT BY SELLER.


Where the seller is required or authorized to send the goods to the buyer and the contract does not 
require him the seller to deliver them at a particular destination, then unless otherwise agreed he the 
seller must


(a) put the conforming goods in the possession of such a carrier and make such a proper contract for 
their transportation, as may be reasonable having regard to the nature of the goods and other 
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circumstances of the case; and


(b) obtain and promptly deliver or tender in due form any document necessary to enable the buyer to 
obtain possession of the goods or otherwise required by the agreement or by usage of trade; and


(c) promptly notify the buyer of the shipment.


Failure to notify the buyer under paragraph (c) or to make a proper contract under paragraph (a) is a 
ground for rejection only if material delay or loss ensues.


Proposed Comment


The addition of "conforming" in paragraph (a) clarifies the relationship between this section and Section 
2-601.


SECTION 2-505. SELLER'S SHIPMENT UNDER RESERVATION.


(1) Where the seller has identified goods to the contract by or before shipment:


(a) his the seller's procurement of a negotiable bill of lading to his the seller's own order or otherwise 
reserves in him the seller a security interest in the goods. His The seller's procurement of the bill to the 
order of a financing agency or of the buyer indicates in addition only the seller's expectation of 
transferring that interest to the person named.


(b) a non-negotiable bill of lading to himself the seller or his the seller's nominee reserves possession of 
the goods as security but except in a case of conditional delivery when a seller has a right to reclaim the 
goods under (subsection (2) of Section 2-507) a non-negotiable bill of lading naming the buyer as 
consignee reserves no security interest even though the seller retains possession of the bill of lading.


(2) When shipment by the seller with reservation of a security interest is in violation of the contract for 
sale, it constitutes an improper contract for transportation within the preceding section but impairs 
neither the rights given to the buyer by shipment and identification of the goods to the contract nor the 
seller's powers as a holder of a negotiable document.


Proposed Comment


The change from "conditional delivery" to "right to reclaim the goods" in subsection (1)(b) conforms to 
amended Section 2-507, where the seller's right to recover the goods following dishonor of a check in a 
cash-sale transaction is now stated in terms of a right of reclamation.
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SECTION 2-506. RIGHTS OF FINANCING AGENCY.


(1) A Except as otherwise provided in Article 5, a financing agency by paying or purchasing for value a 
draft which relates to a shipment of goods acquires to the extent of the payment or purchase and in 
addition to its own rights under the draft and any document of title securing it any rights of the shipper 
in the goods including the right to stop delivery and the shipper's right to have the draft honored by the 
buyer.


(2) The right to reimbursement of a financing agency which has in good faith honored or purchased the 
draft under commitment to or authority from the buyer is not impaired by subsequent discovery of 
defects with reference to any relevant document which was apparently regular on its face.


Proposed Comment


Subsection (1) has been amended to provide that Article 5 governs in the event of a conflict.


SECTION 2-507. EFFECT OF SELLER'S TENDER; DELIVERY ON CONDITION.


(1) Tender of delivery is a condition to the buyer's duty to accept the goods and, unless otherwise 
agreed, to his the buyer's duty to pay for them. Tender entitles the seller to acceptance of the goods and 
to payment according to the contract.


(2) Where payment is due and demanded on the delivery to the buyer of goods or documents of title, his 
right as against the seller to retain or dispose of them is conditional upon his making the payment due 
the seller may reclaim the goods delivered upon a demand made within a reasonable time after the seller 
discovers or should have discovered that payment was not made.


(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course 
or other good-faith purchaser for value under this Article (Section 2-403).


Proposed Comment


Subsection (2) has been amended to state directly that the seller's right to recover the goods from the 
buyer in a cash-sale transaction is a right of reclamation. The phrase "due and demanded" refers to the 
situation where the seller takes a check that is later dishonored. See Section 2-511. This change, and the 
addition of subsection (3), make the seller's rights parallel in credit-sale and cash-sale transactions. See
Section 2-702.
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SECTION 2-508. CURE BY SELLER OF IMPROPER TENDER OR DELIVERY; 
REPLACEMENT.


(1) Where any tender or delivery by the seller is rejected because non-conforming and the time for 
performance has not yet expired, the seller may seasonably notify the buyer of his intention to cure and 
may then within the contract time make a conforming delivery.


(2) Where the buyer rejects a non-conforming tender which the seller had reasonable grounds to believe 
would be acceptable with or without money allowance the seller may if he seasonably notifies the buyer 
have a further reasonable time to substitute a conforming tender.


(1) Where the buyer rejects goods or a tender of delivery under Section 2-601 or 2-612 or except in a 
consumer contract justifiably revokes acceptance under Section 2-608(1)(b) and the agreed time for 
performance has not expired, a seller that has performed in good faith, upon seasonable notice to the 
buyer and at the seller's own expense, may cure the breach of contract by making a conforming tender of 
delivery within the agreed time. The seller shall compensate the buyer for all of the buyer's reasonable 
expenses caused by the seller's breach of contract and subsequent cure.


(2) Where the buyer rejects goods or a tender of delivery under Section 2-601 or 2-612 or except in a 
consumer contract justifiably revokes acceptance under Section 2-608(1)(b) and the agreed time for 
performance has expired, a seller that has performed in good faith, upon seasonable notice to the buyer 
and at the seller's own expense, may cure the breach of contract, if the cure is appropriate and timely 
under the circumstances, by making a tender of conforming goods. The seller shall compensate the 
buyer for all of the buyer's reasonable expenses caused by the seller's breach of contract and subsequent 
cure.


Proposed Comment


1. Subsection (1) permits a seller that has made a nonconforming tender in any case to make a 
conforming tender within the contract time upon seasonable notification to the buyer. It presumes that 
the buyer has rightfully rejected or justifiably revoked acceptance under Section 2-608(1)(b) through 
timely notification to the seller and has complied with any particularization requirements imposed by 
Section 2-605(1). The subsection applies even where the seller has taken back the nonconforming goods 
and refunded the purchase price. The seller may still make a good tender within the contract period. The 
closer, however, it is to the contract date, the greater is the necessity for extreme promptness on the 
seller's part in notifying of the intention to cure, if the notification is to be "seasonable" under this 
subsection.
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The rule of this subsection, moreover, is qualified by its underlying reasons. Thus if, after contracting 
for June delivery, a buyer later makes known to the seller a need for shipment early in the month and the 
seller ships accordingly, the "contract time" has been cut down by the supervening modification and the 
time for cure of tender must be referred to this modified time term.


2. Cure after a justifiable revocation of acceptance is not available as a matter of right in a consumer 
contract. Further, even in a nonconsumer contract no cure is available if the revocation is predicated on 
Section 2-608(1)(a). If the buyer is revoking because of a known defect that the seller has not been 
willing or able to cure, there is no justification for giving the seller a second chance to cure.


3. Subsection (2) expands the seller's right to cure after the time for performance has expired. As under 
subsection (1), the buyer's rightful rejection or in a nonconsumer contract justifiable revocation of 
acceptance under Section 2-608(1)(b) trigger the seller's right to cure. Original Section 2-508(2) was 
directed toward preventing surprise rejections by requiring the seller to have "reasonable grounds to 
believe" the nonconforming tender was acceptable. Although this test has been abandoned, the 
requirement that the initial tender be made in good faith prevents a seller from deliberately tendering 
goods that it knows the buyer cannot use in order to save its contract and then, upon rejection, insisting 
on a second bite at the apple. The good faith standard applies under both subsection (1) and subsection 
(2).


4. The seller's cure under both subsection (1) and subsection (2) must be of conforming goods. 
Conforming goods includes not only conformity to the contracted-for quality but also as to quantity or 
assortment or other similar obligations under the contract. Since the time for performance has expired in 
a case governed by subsection (2), however, the seller's tender of conforming goods required to effect a 
cure under this section could not conform to the contracted time for performance. Thus, subsection (1) 
requires that cure be tendered "within the agreed time" while subsection (2) requires that the tender be 
"appropriate and timely under the circumstances." 


The requirement that the cure be "appropriate and timely under the circumstances" provides important 
protection for the buyer. If the buyer is acquiring inventory on a just-in-time basis and needs to procure 
substitute goods from another supplier in order to keep the buyer's process moving, the cure would not 
be timely. If the seller knows from the circumstances that strict compliance with the contract obligations 
is expected, the seller's cure would not be appropriate. If the seller attempts to cure by repair, the cure 
would not be appropriate if it resulted in goods that did not conform in every respect to the requirements 
of the contract. The standard for quality on the second tender is still governed by Section 2-601. 
Whether a cure is appropriate and timely should be tested based upon the circumstances and needs of the 
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buyer. Seasonable notice to the buyer and timely cure incorporate the idea that the notice and offered 
cure would be untimely if the buyer has reasonably changed its position in good faith reliance on the 
nonconforming tender.


5. Cure is at the seller's expense, and the seller is obligated to compensate the buyer for all the buyer's 
reasonable expenses caused by the breach and the cure. The term "reasonable expenses" is not limited to 
expenses that would qualify as incidental damages.


SECTION 2-509. RISK OF LOSS IN THE ABSENCE OF BREACH.


(1) Where the contract requires or authorizes the seller to ship the goods by carrier


(a) if it does not require him the seller to deliver them at a particular destination, the risk of loss passes 
to the buyer when the goods are duly delivered to the carrier even though the shipment is under 
reservation (Section 2-505); but


(b) if it does require him the seller to deliver them at a particular destination and the goods are there duly 
tendered while in the possession of the carrier, the risk of loss passes to the buyer when the goods are 
there duly so tendered as to enable the buyer to take delivery.


(2) Where the goods are held by a bailee to be delivered without being moved, the risk of loss passes to 
the buyer


(a) on his the buyer's receipt of a negotiable document of title covering the goods; or


(b) on acknowledgment by the bailee to the buyer of the buyer's right to possession of the goods; or


(c) after his the buyer's receipt of a non-negotiable document of title or other written direction to deliver 
in a record, as provided in subsection (4)(b) of Section 2-503.


(3) In any case not within subsection (1) or (2), the risk of loss passes to the buyer on his the buyer's 
receipt of the goods if the seller is a merchant; otherwise the risk passes to the buyer on tender of 
delivery.


(4) The provisions of this section are subject to contrary agreement of the parties and to the provisions of 
this Article on sale on approval (Section 2-327) and on effect of breach on risk of loss (Section 2-510).
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Proposed Comment


1. The word "duly" has been deleted in subsections (1)(a) and (1)(b) because it has caused confusion. In 
a shipment contract, the risk of loss shifts to the buyer when the goods are delivered to the carrier as 
required by Section 2-504; in a destination contract, the risk of loss shifts when the goods are tendered to 
the buyer as required by Section 2-503(3).


2. Subsection (3) has been simplified by eliminating the distinction between merchant and non-merchant 
sellers. In a case not governed by subsection (1) or subsection (2) and not subject to a contrary result 
under subsection (4), the risk of loss passes to the buyer upon the buyer's receipt of the goods.


SECTION 2-510. EFFECT OF BREACH ON RISK OF LOSS.


(1) Where a tender or delivery of goods so fails to conform to the contract as to give a right of rejection 
the risk of their loss remains on the seller until cure or acceptance.


(2) Where the buyer rightfully revokes acceptance he the buyer may to the extent of any deficiency in 
his the buyer's effective insurance coverage treat the risk of loss as having rested on the seller from the 
beginning.


(3) Where the buyer as to conforming goods already identified to the contract for sale repudiates or is 
otherwise in breach before risk of their loss has passed to him the buyer, the seller may to the extent of 
any deficiency in his the seller's effective insurance coverage treat the risk of loss as resting on the buyer 
for a commercially reasonable time.


SECTION 2-512. PAYMENT BY BUYER BEFORE INSPECTION.


(1) Where the contract requires payment before inspection non-conformity of the goods does not excuse 
the buyer from so making payment unless


(a) the non-conformity appears without inspection; or


(b) despite tender of the required documents the circumstances would justify injunction against honor 
under this Act (Section 5-109(b)).


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (95 of 143) [6/23/2009 3:56:56 PM]


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


(2) Payment pursuant to subsection (1) does not constitute an acceptance of goods or impair the buyer's 
right to inspect or any of his the buyer's remedies.


SECTION 2-513. BUYER'S RIGHT TO INSPECTION OF GOODS.


(1) Unless otherwise agreed and subject to subsection (3), where goods are tendered or delivered or 
identified to the contract for sale, the buyer has a right before payment or acceptance to inspect them at 
any reasonable place and time and in any reasonable manner. When the seller is required or authorized 
to send the goods to the buyer, the inspection may be after their arrival.


(2) Expenses of inspection must be borne by the buyer but may be recovered from the seller if the goods 
do not conform and are rejected.


(3) Unless otherwise agreed and subject to the provisions of this Article on C.I.F. contracts (subsection 
(3) of Section 2-321), the buyer is not entitled to inspect the goods before payment of the price when the 
contract provides


(a) for delivery "C.O.D." or on other like terms on terms that under applicable course of performance, 
course of dealing, or usage of trade are interpreted to preclude inspection before payment; or


(b) for payment against documents of title, except where such payment is due only after the goods are to 
become available for inspection.


(4) A place or method , method or standard of inspection fixed by the parties is presumed to be exclusive 
but unless otherwise expressly agreed it does not postpone identification or shift the place for delivery or 
for passing the risk of loss. If compliance becomes impossible, inspection shall be as provided in this 
section unless the place or method , method or standard fixed was clearly intended as an indispensable 
condition failure of which avoids the contract.


Proposed Comment


1. The cross-reference in subsection (3) has been deleted because Section 2-321 no longer exists. The 
reference to "C.O.D." in subsection (3)(a) has been deleted for the same reason that Sections 2-319 
through 2-324 have been deleted - terms that amount to commercial shorthand will no longer be 
included in the text of Article 2.


2. Subsection (4) has been amended to provide that, in addition to the place and method of inspection, 
the parties may agree on the standard of inspection. The change responds to the large number of cases 
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where there is a dispute about the appropriate standard of inspection. The word "compliance" in the 
second sentence of subsection (4) includes compliance with an agreed standard of inspection.


SECTION 2-514. WHEN DOCUMENTS DELIVERABLE ON ACCEPTANCE; WHEN ON 
PAYMENT.


Unless otherwise agreed and except as otherwise provided in Article 5, documents against which a draft 
is drawn are to be delivered to the drawee on acceptance of the draft if it is payable more than three days 
after presentment; otherwise, only on payment.


Proposed Comment


The exception for contrary provisions in Article 5 is new and makes this section consistent with Section 
4-503, which also states that it is subject to Article 5. The specific question is what constitutes a time 
draft as opposed to a sight draft. Under Article 5, because an issuer may have up to seven days to 
determine compliance of documents (Section 5-108), the delay beyond three days does not necessarily 
indicate that the draft should be treated as a time draft.


PART 6


BREACH, REPUDIATION AND EXCUSE


SECTION 2-601. BUYER'S RIGHTS ON IMPROPER DELIVERY.


Subject to the provisions of this Article on breach in installment contracts (Section 2-612) and on 
shipment by seller (Section 2-504), and unless otherwise agreed under the sections on contractual 
limitations of remedy (Sections 2-718 and 2-719), if the goods or the tender of delivery fail in any 
respect to conform to the contract, the buyer may


(a) reject the whole; or


(b) accept the whole; or
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(c) accept any commercial unit or units and reject the rest.


Proposed Comment


The cross-reference to Section 2-504, pursuant to which a seller's failure properly to notify a buyer or to 
make a proper contract of carriage is a ground for rejection only if material delay or loss ensues, has 
been included for accuracy.


SECTION 2-602. MANNER AND EFFECT OF RIGHTFUL REJECTION.


(1) Rejection of goods must be within a reasonable time after their delivery or tender. It is ineffective 
unless the buyer seasonably notifies the seller.


(2) Subject to the provisions of the two following sections on rejected goods (Sections 2-603 and 2-604) 
and to Section 2-608(4),


(a) after rejection any exercise of ownership by the buyer with respect to any commercial unit is 
wrongful as against the seller; and


(b) if the buyer has before rejection taken physical possession of goods in which he the buyer does not 
have a security interest under the provisions of this Article (subsection (3) of Section 2-711), he the 
buyer is under a duty after rejection to hold them with reasonable care at the seller's disposition for a 
time sufficient to permit the seller to remove them; but


(c) the buyer has no further obligations with regard to goods rightfully rejected.


(3) The seller's rights with respect to goods wrongfully rejected are governed by the provisions of this 
Article on Seller's remedies in general (Section 2-703).


Proposed Comment


1. Elimination of the word "rightful" in the title makes it clear that a buyer can effectively reject goods 
even though the rejection is wrongful and constitutes a breach. See Section 2-703(1). The word "rightful 
has also been deleted from the titles to Section 2-603 and 2-604. See Proposed Comments to those 
sections.


2. Subsection (2) has been amended to make it subject to Section 2-608(4), which deals with the 
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problem of post-rejection or post-revocation use of the goods. See Proposed Comment to Section 2-608.


SECTION 2-603. MERCHANT BUYER'S DUTIES AS TO RIGHTFULLY REJECTED GOODS.


(1) Subject to any security interest in the buyer (subsection (3) of Section 2-711), when the seller has no 
agent or place of business at the market of rejection a merchant buyer is under a duty after rejection of 
goods in his the buyer's possession or control to follow any reasonable instructions received from the 
seller with respect to the goods and in the absence of such instructions to make reasonable efforts to sell 
them for the seller's account if they are perishable or threaten to decline in value speedily. Instructions In 
the case of a rightful rejection instructions are not reasonable if on demand indemnity for expenses is not 
forthcoming.


(2) When the buyer sells goods under subsection (1) following a rightful rejection, he the buyer is 
entitled to reimbursement from the seller or out of the proceeds for reasonable expenses of caring for 
and selling them, and if the expenses include no selling commission then to such commission as is usual 
in the trade or if there is none to a reasonable sum not exceeding ten per cent on the gross proceeds.


(3) In complying with this section the buyer is held only to good faith and good faith conduct hereunder 
is neither acceptance nor conversion nor the basis of an action for damages.


Proposed Comment


Consistent with the approach taken in Section 2-602, the title to this section has been amended to delete 
the word "rightful." Accordingly, except as otherwise stated in this section its provisions apply to all 
effective rejections, including rejections that are wrongful. Thus, any merchant buyer whose rejection is 
effective is subject to the duties set forth in the first sentence of subsection (1), and a merchant buyer 
that complies with those duties is entitled to the protection provided by subsection (3). However, the 
right to indemnity for expenses on demand under the second sentence of subsection (1) and the right to 
reimbursement for expenses and a commission under subsection (2) are limited to buyers whose 
rejections are rightful.


SECTION 2-604. BUYER'S OPTIONS AS TO SALVAGE OF RIGHTFULLY REJECTED 
GOODS.


Subject to the provisions of the immediately preceding section on perishables if the seller gives no 
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instructions within a reasonable time after notification of rejection section, the buyer may store the 
rejected goods for the seller's account or reship them to him the seller or resell them for the seller's 
account with reimbursement as provided in the preceding section. Such action is not acceptance or 
conversion.


Proposed Comment


Consistent with the approach taken in Section 2-602, the title to this section has been amended to delete 
the word "rightful." Accordingly, its provisions apply to any buyer whose rejection is effective. Note, 
however, that this section is subject to Section 2-603, and the provisions of that section differentiate 
between rightful and wrongful rejections.


The reference to "perishables" has been deleted as misleading - Section 2-603 applies to more than just 
goods that are perishable. The phrase "if the seller gives no instructions within a reasonable time after 
notification of rejection" has been deleted as superfluous.


SECTION 2-605. WAIVER OF BUYER'S OBJECTIONS BY FAILURE TO PARTICULARIZE.


(1) The buyer's failure to state in connection with rejection a particular defect or in connection with 
revocation of acceptance a defect that justifies revocation which is ascertainable by reasonable 
inspection precludes him the buyer from relying on the unstated defect to justify rejection or to establish 
breach revocation of acceptance if the defect is ascertainable by reasonable inspection 


(a) where the seller had a right to cure the defect and could have cured it if stated seasonably; or


(b) between merchants when the seller has after rejection made a request in writing a record and for a 
full and final written statement in record form of all defects on which the buyer proposes to rely.


(2) Payment A buyer's against documents tendered to the buyer made without reservation of rights 
precludes recovery of the payment for defects apparent on the face of the documents.


Proposed Comment


1. This section rests upon a policy of permitting the buyer to give a quick and informal notice of defects 
in a tender without penalizing the buyer for omissions, while at the same time protecting a seller that is 
reasonably misled by the buyer's failure to state curable defects. Where the defect in a tender is one 
which could have been cured by the seller, a buyer that merely rejects the delivery without stating any 
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objections to the tender is probably acting in commercial bad faith and seeking to get out of a deal which 
has become unprofitable. Following the general policy of this Article to preserve the deal wherever 
possible, subsection (1)(a) requires that the seller's right to correct the tender in the circumstances be 
protected.


Subsection (1) as revised makes three substantive changes. First, failure to particularize affects only the 
buyer's right to reject or revoke acceptance, not the buyer's right to establish breach. Waiver of a right to 
damages for breach because of a failure properly to notify the seller is governed by Section 2-607(3).


Second, subsection (1) now requires the seller to have had a right to cure under Section 2-508 in addition 
to having the ability to cure. This point was perhaps implicit in the prior provision, but it is now 
expressly stated to avoid any question of whether this section creates a seller's right to cure independent 
of the right enumerated in section 2-508. Thus if the defect is one that could be cured under Section 2-
508, the buyer will have waived that defect as a basis for rejecting the goods, or possibly revoking 
acceptance, if the buyer fails to state the defect with sufficient particularity to facilitate the seller's 
exercise of its right to cure as provided in Section 2-508.


Subsection (1) as revised has been extended to include not only rejection but also revocation of 
acceptance. This is necessitated by the expansion of the right to cure (Section 2-508) to cover revocation 
of acceptance in nonconsumer contracts. The application of the subsection to revocation cases is limited 
in the following ways: 1) because a revocation under Section 2-608(1)(a) does not trigger a right to cure 
under Section 2-508, the revocation does not trigger subsection (1); 2) because Section 2-608(1)(b) 
involves defects that are by definition difficult to discover, there is no waiver under subsection (1) unless 
the defect at issue justifies the revocation and the buyer has notice of it; and 3) because the right to cure 
following revocation of acceptance is restricted under Section 2-508 to nonconsumer contracts, this 
section cannot be asserted against a consumer who is seeking to revoke acceptance. The consequences 
of a consumer's failure to give proper notice are governed by Section 2-607(3).


2. When the time for cure is past, subsection (1)(b) makes plain that a merchant seller is entitled upon 
request to a final statement of objections by a merchant buyer upon which the seller can rely. What is 
needed is a clear statement to the buyer of exactly what is being sought. A formal demand will be 
sufficient in the case of a merchant-buyer.


3. Subsection (2) has been revised to make clear that the buyer that makes payment upon presentation of 
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the documents to the buyer may waive defects, but that a person that is not the buyer, such as the issuer 
of a letter of credit, that pays as against documents is not waiving the buyer's right to assert defects in the 
documents as against the seller.


Subsection (2) applies to documents the same principle contained in section 2-606(1)(a) for 
the acceptance of goods; that is, if the buyer accepts documents that have apparent defects, 
the buyer is presumed to have waived the defects as a basis for rejecting the documents. 
Subsection (2) is limited to defects which are apparent on the face of the documents. When 
payment is required against documents, the documents must be inspected before the 
payment, and the payment constitutes acceptance of the documents. When the documents 
are delivered without requiring a contemporary payment by the buyer, the acceptance of the 
documents by non-objection is postponed until after a reasonable time for the buyer to inspect 
the documents. In either situation, however, the buyer "waives" only what is apparent on the 
face of the documents. Moreover, in either case, the acceptance of the documents does not 
constitute an acceptance of the goods and does not impair any options or remedies of the 
buyer for improper delivery of the goods. See  Section 2-512(2).


SECTION 2-606. WHAT CONSTITUTES ACCEPTANCE OF GOODS.


(1) Acceptance of goods occurs when the buyer


(a) after a reasonable opportunity to inspect the goods signifies to the seller that the goods are 
conforming or that he the buyer will take or retain them in spite of their non-conformity; or


(b) fails to make an effective rejection (subsection (1) of Section 2-602), but such acceptance does not 
occur until the buyer has had a reasonable opportunity to inspect them; or


(c) except as otherwise provided in Section 2-608(4), does any act inconsistent with the seller's 
ownership; but if such the act is wrongful as against the seller it is an acceptance only if ratified by him 
ratified by the seller.


(2) Acceptance of a part of any commercial unit is acceptance of that entire unit.


Proposed Comment


The only substantive change is the cross-reference in subsection (1)(c) to Section 2-608(4), which deals 
with the problem of post-rejection or post-revocation use of the goods. See Proposed Comment to 
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Section 2-608.


SECTION 2-607. EFFECT OF ACCEPTANCE; NOTICE OF BREACH; BURDEN OF 
ESTABLISHING BREACH AFTER ACCEPTANCE; NOTICE OF CLAIM OR LITIGATION 
TO PERSON ANSWERABLE OVER.


(1) The buyer must pay at the contract rate for any goods accepted.


(2) Acceptance of goods by the buyer precludes rejection of the goods accepted and if made with 
knowledge of a non-conformity cannot be revoked because of it unless the acceptance was on the 
reasonable assumption that the non-conformity would be seasonably cured but acceptance does not of 
itself impair any other remedy provided by this Article for non-conformity.


(3) Where a tender has been accepted


(a) the buyer must within a reasonable time after he the buyer discovers or should have discovered any 
breach notify the seller of breach or be barred from any remedy; ; however, failure to give timely notice 
bars the buyer from a remedy only to the extent that the seller is prejudiced by the failure and


(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) and the buyer is sued 
as a result of such a breach he the buyer must so notify the seller within a reasonable time after he the 
buyer receives notice of the litigation or be barred from any remedy over for liability established by the 
litigation.


(4) The burden is on the buyer to establish any breach with respect to the goods accepted.


(5) Where the buyer is sued for indemnity, breach of a warranty or other obligation for which his seller 
another party is answerable over


(a) he the buyer may give his seller the other party written notice of the litigation in a record. If the 
notice states that the seller other party may come in and defend and that if the seller other party does not 
do so he the other party will be bound in any action against him the other party by his the buyer by any 
determination of fact common to the two litigations, then unless the seller other party after seasonable 
receipt of the notice does come in and defend he the other party is so bound.


(b) if the claim is one for infringement or the like (subsection (3) of Section 2-312) the original seller 
may demand in writing a record that his its buyer turn over to him it control of the litigation including 
settlement or else be barred from any remedy over and if he it also agrees to bear all expense and to 
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satisfy any adverse judgment, then unless the buyer after seasonable receipt of the demand does turn 
over control the buyer is so barred.


(6) The provisions of subsections (3), (4) and (5) apply to any obligation of a buyer to hold the seller 
harmless against infringement or the like (subsection (3) of Section 2-312).


Proposed Comment


1. Subsection (3)(a) provides that a failure to give notice to the seller bars the buyer from a remedy for 
breach of contract only if the seller suffers prejudice due to the failure to notify. See Restatement 
(Second) of Contracts SECTION 229, excusing a condition where the failure is not material and 
implementation would result in disproportionate forfeiture.


2. The vouching-in procedure in subsection (5) has been expanded to include indemnity actions, and it 
has been broadened to include any other party that is answerable over, not just the immediate seller. As 
under former Article 2, all the provisions of this section are subject to any explicit reservation of rights. 
Section 1-207.


Vouching in does not confer on the notified seller a right to intervene, does not confer jurisdiction of any 
kind on the court over the seller, and does not create a duty to defend on the part of the seller. Those 
matters continue to be governed by the applicable rules of civil procedure and substantive law outside 
this section. Vouching in is based upon the principle that the seller is liable for its contractual obligations 
regarding the quality or title to the goods which the buyer is being forced to defend.


SECTION 2-608. REVOCATION OF ACCEPTANCE IN WHOLE OR IN PART.


(1) The buyer may revoke his acceptance of a lot or commercial unit whose non-conformity 
substantially impairs its value to him the buyer if he the buyer has accepted it


(a) on the reasonable assumption that its non-conformity would be cured and it has not been seasonably 
cured; or


(b) without discovery of such non-conformity if his the buyer's acceptance was reasonably induced 
either by the difficulty of discovery before acceptance or by the seller's assurances.
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(2) Revocation of acceptance must occur within a reasonable time after the buyer discovers or should 
have discovered the ground for it and before any substantial change in condition of the goods which is 
not caused by their own defects. It The revocation is not effective until the buyer notifies the seller of it.


(3) A buyer who that so revokes has the same rights and duties with regard to the goods involved as if he 
the buyer had rejected them.


(4) If a buyer uses the goods after a rightful rejection or justifiable revocation of acceptance, the 
following rules apply:


(a) Any use by the buyer that is unreasonable under the circumstances is wrongful as against the seller 
and is an acceptance only if ratified by the seller.


(b) Any use of the goods that is reasonable under the circumstances is not wrongful as against the seller 
and is not an acceptance, but in an appropriate case the buyer shall be obligated to the seller for the value 
of the use to the buyer.


Proposed Comment


Subsection (4), which is new, deals with the problem of post-rejection or revocation use of the goods. 
The courts have developed several alternative approaches. Under original Article 2, a buyer's post-
rejection or revocation use of the goods could be treated as an acceptance, thus undoing the rejection or 
revocation, could be a violation of the buyer's obligation of reasonable care, or could be a reasonable use 
for which the buyer must compensate the seller. Subsection (4) adopts the third approach. If the buyer's 
use after an effective rejection or a justified revocation of acceptance is unreasonable under the 
circumstances, it is inconsistent with the rejection or revocation of acceptance and is wrongful as against 
the seller. This gives the seller the option of ratifying the use, thereby treating it as an acceptance, or 
pursuing a non-Code remedy for conversion. 


If the buyer's use is reasonable under the circumstances, the buyer's actions cannot be treated as an 
acceptance. The buyer must compensate the seller for the value of the use of the goods to the buyer. 
Determining the appropriate level of compensation requires a consideration of the buyer's particular 
circumstances and should take into account the defective condition of the goods. There may be 
circumstances, such as where the use is solely for the purpose of protecting the buyer's security interest 
in the goods, where no compensation is due the seller. In other circumstances, the seller's right to 
compensation must be netted out against any right of the buyer to damages.
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SECTION 2-609. RIGHT TO ADEQUATE ASSURANCE OF PERFORMANCE.


(1) A contract for sale imposes an obligation on each party that the other's expectation of receiving due 
performance will not be impaired. When reasonable grounds for insecurity arise with respect to the 
performance of either party the other may in writing demand in a record adequate assurance of due 
performance and until he the party receives the assurance may if commercially reasonable suspend any 
performance for which he it has not already received the agreed return.


(2) Between merchants the reasonableness of grounds for insecurity and the adequacy of any assurance 
offered shall be determined according to commercial standards.


(3) Acceptance of any improper delivery or payment does not prejudice the aggrieved party's right to 
demand adequate assurance of future performance.


(4) After receipt of a justified demand failure to provide within a reasonable time not exceeding thirty 
days such assurance of due performance as is adequate under the circumstances of the particular case is 
a repudiation of the contract.


SECTION 2-610. ANTICIPATORY REPUDIATION.


(1) When either party repudiates the contract with respect to a performance not yet due the loss of which 
will substantially impair the value of the contract to the other, the aggrieved party may


(a) for a commercially reasonable time await performance by the repudiating party; or


(b) resort to any remedy for breach (Section 2-703 or Section 2-711), even though he the aggrieved party 
has notified the repudiating party that he it would await the latter's performance and has urged retraction; 
and


(c) in either case suspend his own performance or proceed in accordance with the provisions of this 
Article on the seller's right to identify goods to the contract notwithstanding breach or to salvage 
unfinished goods (Section 2-704).


(2) Repudiation includes language that a reasonable party would interpret to mean that the other party 
will not or cannot make a performance still due under the contract or voluntary, affirmative conduct that 
would appear to a reasonable party to make a future performance by the other party impossible.


Proposed Comment
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Subsection (2), which is new, provides guidance on when a party can be considered to have repudiated a 
performance obligation based upon the Restatement (Second) of Contracts SECTION 250 and does not 
purport to be an exclusive statement of when a repudiation has occurred. As under prior law, repudiation 
centers upon an overt communication of intention, actions which render performance impossible, or a 
demonstration of a clear determination not to perform. Repudiation does not require that performance be 
made utterly impossible, rather, actions which reasonably indicate rejection of the performance 
obligation suffice. Failure to provide adequate assurance of due performance under Section 2-609 also 
operates as a repudiation. 


SECTION 2-611. RETRACTION OF ANTICIPATORY REPUDIATION.


(1) Until the repudiating party's next performance is due he that party can retract his the repudiation 
unless the aggrieved party has since the repudiation canceled or materially changed his position or 
otherwise indicated that he considers the repudiation is final.


(2) Retraction may be by any method which clearly indicates to the aggrieved party that the repudiating 
party intends to perform, but must include any assurance justifiably demanded under the provisions of 
this Article (Section 2-609).


(3) Retraction reinstates the repudiating party's rights under the contract with due excuse and allowance 
to the aggrieved party for any delay occasioned by the repudiation.


SECTION 2-612. "INSTALLMENT CONTRACT"; BREACH.


(1) An "installment contract" is one which requires or authorizes the delivery of goods in separate lots to 
be separately accepted, even though the contract contains a clause "each delivery is a separate contract" 
or its equivalent.


(2) The buyer may reject any installment which is non-conforming if the non-conformity substantially 
impairs the value of that installment and cannot be cured to the buyer or if the non-conformity is a defect 
in the required documents; but if the non-conformity does not fall within subsection (3) and the seller 
gives adequate assurance of its cure the buyer must accept that installment.


(3) Whenever non-conformity or default with respect to one or more installments substantially impairs 
the value of the whole contract there is a breach of the whole. But the aggrieved party reinstates the 
contract if he the party accepts a non-conforming installment without seasonably notifying of 
cancellation or if he the party brings an action with respect only to past installments or demands 
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performance as to future installments.


Proposed Comment


Subsection (2) has been amended to make it clear that the buyer's right in the first instance to reject an 
installment depends upon whether there has been a substantial impairment of the value of the installment 
to the buyer and not on the seller's ability to cure the nonconformity. The seller can prevent a rightful 
rejection by giving adequate assurances of cure. Amending subsection (2) by adding the words "to the 
buyer" makes the standard for rejecting an installment consistent with the standard for revoking 
acceptance under Section 2-608.


SECTION 2-613. CASUALTY TO IDENTIFIED GOODS.


Where the contract requires for its performance goods identified when the contract is made, and the 
goods suffer casualty without fault of either party before the risk of loss passes to the buyer, or in a 
proper case under a "no arrival, no sale" term (Section 2-324) then


(a) if the loss is total the contract is avoided terminated; and


(b) if the loss is partial or the goods have so deteriorated as no longer to conform to the contract the 
buyer may nevertheless demand inspection and at his its option either treat the contract as avoided 
terminated or accept the goods with due allowance from the contract price for the deterioration or the 
deficiency in quantity but without further right against the seller.


Proposed Comment


1. The cross-reference to Section 2-324 has been deleted because the referenced section no longer exists.


2. The change in paragraph (a) from "avoided" to "terminated" preserves pre-termination breaches. See
Section 2-106(3).


SECTION 2-615. EXCUSE BY FAILURE OF PRESUPPOSED CONDITIONS.
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Except so far as a seller may have assumed a greater obligation and subject to the preceding section on 
substituted performance:


(a) Delay in delivery or non-delivery performance or non-performance in whole or in part by a seller 
who that complies with paragraphs (b) and (c) is not a breach of his the seller's duty under a contract for 
sale if performance as agreed has been made impracticable by the occurrence of a contingency the non-
occurrence of which was a basic assumption on which the contract was made or by compliance in good 
faith with any applicable foreign or domestic governmental regulation or order whether or not it later 
proves to be invalid.


(b) Where the causes mentioned in paragraph (a) affect only a part of the seller's capacity to perform, he 
the seller must allocate production and deliveries among his its customers but may at his its option 
include regular customers not then under contract as well as his its own requirements for further 
manufacture. He The seller may so allocate in any manner which is fair and reasonable.


(c) The seller must notify the buyer seasonably that there will be delay or non-delivery and, when 
allocation is required under paragraph (b), of the estimated quota thus made available for the buyer.


Proposed Comment


"[D]elivery or non-delivery" in Paragraph (a) has been changed to "performance or non-performance" to 
take into consideration the broad range of obligations that a seller may have in addition to the obligation 
to deliver the goods.


SECTION 2-616. PROCEDURE ON NOTICE CLAIMING EXCUSE.


(1) Where the buyer receives notification of a material or indefinite delay or an allocation justified under 
the preceding section he it may by written notification in a record to the seller as to any delivery 
concerned, and where the prospective deficiency substantially impairs the value of the whole contract 
under the provisions of this Article relating to breach of installment contracts (Section 2-612), then also 
as to the whole,


(a) terminate and thereby discharge any unexecuted portion of the contract; or


(b) modify the contract by agreeing to take his its available quota in substitution.


(2) If after receipt of such notification from the seller the buyer fails so to modify the contract within a 
reasonable time not exceeding thirty days the contract lapses is terminated with respect to any deliveries 
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performance affected.


(3) The provisions of this section may not be negated by agreement except in so far as the seller has 
assumed a greater obligation under the preceding section.


Proposed Comment


In subsection (2), the change from "lapses" to "is terminated" conforms with the amendment of Section 
2-613(a) and the change from "deliveries" to "performance" conforms with the amendment to Section 2-
615(a).


PART 7


REMEDIES


SECTION 2-702. SELLER'S REMEDIES ON DISCOVERY OF BUYER'S INSOLVENCY.


(1) Where the seller discovers the buyer to be insolvent he the seller may refuse delivery except for cash 
including payment for all goods theretofore delivered under the contract, and stop delivery under this 
Article (Section 2-705).


(2) Where the seller discovers that the buyer has received goods on credit while insolvent he the seller 
may reclaim the goods upon demand made within ten days a reasonable time after the buyer's receipt of 
the goods, but if misrepresentation of solvency has been made to the particular seller in writing within 
three months before delivery the ten day limitation does not apply. Except as provided in this subsection 
the seller may not base a right to reclaim goods on the buyer's fraudulent or innocent misrepresentation 
of solvency or of intent to pay.


(3) The seller's right to reclaim under subsection (2) is subject to the rights of a buyer in ordinary course 
or other good-faith purchaser for value under this Article (Section 2-403). Successful reclamation of 
goods excludes all other remedies with respect to them.


Proposed Comment


1. The seller's right to withhold the goods or to stop delivery except for cash when the seller discovers 
the buyer's insolvency is made explicit in subsection (1) regardless of the passage of title, and the 
concept of stoppage has been extended to include goods in the possession of any bailee that has not yet 
attorned to the buyer.
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2. Subsection (2) takes as its base line the proposition that any receipt of goods on credit by an insolvent 
buyer amounts to a tacit business misrepresentation of solvency and therefore is fraudulent as against the 
particular seller. The amendments omit the 10-day limitation and the 3-month exception to the 10-day 
limitation. If the buyer is in bankruptcy at the time of reclamation, the seller will have to comply with 
Section 546(c) of the Bankruptcy Code of 1978, which includes a 10-day limitation. 


3. Because the right of the seller to reclaim goods under this section constitutes preferential treatment as 
against the buyer's other creditors, subsection (3) provides that such reclamation bars all of the seller's 
other remedies as to the goods involved.


4. The rights of a seller to reclamation under section 2-702 from its buyer are subordinate to the rights of 
good faith purchasers from that buyer under Section 2-403. The amendments take no position on the 
seller's claims to proceeds of the goods. Courts have disagreed on the seller's rights to proceeds of goods 
that would have been subject to reclamation had they not been resold.


SECTION 2-703. SELLER'S REMEDIES IN GENERAL.


Where the buyer wrongfully rejects or revokes acceptance of goods or fails to make a payment due on or 
before delivery or repudiates with respect to a part or the whole, then with respect to any goods directly 
affected and, if the breach is of the whole contract (Section 2-612), then also with respect to the whole 
undelivered balance, the aggrieved seller may


(a) withhold delivery of such goods;


(b) stop delivery by any bailee as hereafter provided (Section 2-705);


(c) proceed under the next section respecting goods still unidentified to the contract;


(d) resell and recover damages as hereafter provided (Section 2-706);


(e) recover damages for non-acceptance (Section 2-708) or in a proper case the price (Section 2-709);


(f) cancel.
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(1) A breach of contract by the buyer includes the buyer's wrongful rejection or wrongful attempt to 
revoke acceptance of goods, wrongful failure to perform a contractual obligation, failure to make a 
payment when due, or repudiation. 


(2) If the buyer is in breach of contract the seller may to the extent provided for by this Act or other law:


(a) withhold delivery of the goods;


(b) stop delivery of the goods under Section 2-705;


(c) proceed under Section 2-704 with respect to goods unidentified to the contract or unfinished;


(d) reclaim the goods under Section 2-507(2) or 2-702(2);


(e) require payment directly from the buyer under Section 2-325(c);


(f) cancel;


(g) resell and recover damages under Section 2-706;


(h) recover damages for nonacceptance or repudiation under Section 2-708(1);


(i) recover lost profits under Section 2-708(2);


(j) recover the price under Section 2-709;


(k) obtain specific performance under Section 2-716;


(l) recover liquidated damages under Section 2-718;


(m) in other cases, recover damages in any manner that is reasonable under the circumstances.


(3) If a buyer becomes insolvent, the seller may:


(a) withhold delivery under Section 2-702(1);


(b) stop delivery of the goods under Section 2-705; 


(c) reclaim the goods under Section 2-702(2).
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Proposed Comment


1. This section is a list of the remedies of the seller available under this Article to remedy any breach by 
the buyer. It also lists the seller's statutory remedies in the event of buyer insolvency. The subsection 
does not address the extent to which other law provides additional remedies or supplements the statutory 
remedies in Article 2 ( see Section 1-103).


In addition to the statutory remedies, it contemplates agreed upon remedies, see subsection (2)(l). It does 
not address remedies that become available upon demand for adequate assurance under Section 2-609. 


This Article rejects any doctrine of election of remedy as a fundamental policy and thus the remedies are 
essentially cumulative in nature and include all of the available remedies for breach. Whether the pursuit 
of one remedy bars another depends entirely on the facts of the individual case.


2. The buyer's breach which occasions the use of the remedies under this section may involve only one 
lot or delivery of goods, or may involve all of the goods which are the subject matter of the particular 
contract. The right of the seller to pursue a remedy as to all the goods when the breach is as to only one 
or more lots is covered by the section on breach in installment contracts. The present section deals only 
with remedies available after the goods involved in the breach have been determined by that section.


3. In addition to the typical case of refusal to pay or default in payment, the language in subsection (1), 
"fails to make a payment due," is intended to cover the dishonor of a check on due presentment, or the 
non-acceptance of a draft, and the failure to furnish an agreed letter of credit.


4. It should also be noted that this Act requires its remedies to be liberally administered and provides 
that any right or obligation which it declares is enforceable by action unless a different effect is 
specifically prescribed (Section 1-106).


SECTION 2-704. SELLER'S RIGHT TO IDENTIFY GOODS TO THE CONTRACT 
NOTWITHSTANDING BREACH OR TO SALVAGE UNFINISHED GOODS.
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(1) An aggrieved seller under the preceding section may


(a) identify to the contract conforming goods not already identified if at the time he the seller learned of 
the breach they the goods are in his the seller's possession or control;


(b) treat as the subject of resale goods which have demonstrably been intended for the particular contract 
even though those goods are unfinished.


(2) Where the goods are unfinished an aggrieved seller may in the exercise of reasonable commercial 
judgment for the purposes of avoiding loss and of effective realization either complete the manufacture 
and wholly identify the goods to the contract or cease manufacture and resell for scrap or salvage value 
or proceed in any other reasonable manner.


SECTION 2-705. SELLER'S STOPPAGE OF DELIVERY IN TRANSIT OR OTHERWISE.


(1) The seller may stop delivery of goods in the possession of a carrier or other bailee when he the seller 
discovers the buyer to be insolvent (Section 2-702) and may stop delivery of carload, truckload, 
planeload or larger shipments of express or freight or when the buyer repudiates or fails to make a 
payment due before delivery or if for any other reason the seller has a right to withhold or reclaim the 
goods.


(2) As against such buyer the seller may stop delivery until


(a) receipt of the goods by the buyer; or


(b) acknowledgment to the buyer by any bailee of the goods, except a carrier, that the bailee holds the 
goods for the buyer; or


(c) such acknowledgment to the buyer by a carrier by reshipment or as warehouseman; or


(d) negotiation to the buyer of any negotiable document of title covering the goods.


(3)(a) To stop delivery the seller must so notify as to enable the bailee by reasonable diligence to prevent 
delivery of the goods.


(b) After such notification the bailee must hold and deliver the goods according to the directions of the 
seller but the seller is liable to the bailee for any ensuing charges or damages.


(c) If a negotiable document of title has been issued for goods, the bailee is not obliged to obey a 
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notification to stop until surrender of the document.


(d) A carrier who that has issued a non-negotiable bill of lading is not obliged to obey a notification to 
stop received from a person other than the consignor.


Proposed Comment


Subsection (1) has been amended to omit the restriction that prohibited stoppage of less than "carload, 
truckload, planeload or larger shipments" in certain circumstances. The capacity of carriers to identify 
shipments as small as a single package makes it feasible to stop small shipments.


SECTION 2-706. SELLER'S RESALE INCLUDING CONTRACT FOR RESALE.


(1) Under the conditions stated in Section 2-703 on seller's remedies In an appropriate case involving 
breach by the buyer, the seller may resell the goods concerned or the undelivered balance thereof. Where 
the resale is made in good faith and in a commercially reasonable manner the seller may recover the 
difference between the contract price and the resale price and the contract price together with any 
incidental or consequential damages allowed under the provisions of this Article (Section 2-710), but 
less expenses saved in consequence of the buyer's breach.


(2) Except as otherwise provided in subsection (3) or unless otherwise agreed resale may be at public or 
private sale including sale by way of one or more contracts to sell or of identification to an existing 
contract of the seller. Sale may be as a unit or in parcels and at any time and place and on any terms but 
every aspect of the sale including the method, manner, time, place and terms must be commercially 
reasonable. The resale must be reasonably identified as referring to the broken contract, but it is not 
necessary that the goods be in existence or that any or all of them have been identified to the contract 
before the breach.


(3) Where the resale is at private sale the seller must give the buyer reasonable notification of his an 
intention to resell.


(4) Where the resale is at public sale


(a) only identified goods can be sold except where there is a recognized market for a public sale of 
futures in goods of the kind; and


(b) it must be made at a usual place or market for public sale if one is reasonably available and except in 
the case of goods which are perishable or threaten to decline in value speedily the seller must give the 
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buyer reasonable notice of the time and place of the resale; and


(c) if the goods are not to be within the view of those attending the sale the notification of sale must state 
the place where the goods are located and provide for their reasonable inspection by prospective bidders; 
and


(d) the seller may buy.


(5) A purchaser who that buys in good faith at a resale takes the goods free of any rights of the original 
buyer even though the seller fails to comply with one or more of the requirements of this section.


(6) The seller is not accountable to the buyer for any profit made on any resale. A person in the position 
of a seller (Section 2-707) or a buyer who that has rightfully rejected or justifiably revoked acceptance 
must account for any excess over the amount of his the buyer's security interest, as hereinafter defined 
(subsection (3) of Section 2-711).


(7) Failure of a seller to resell under this section does not bar the seller from any other remedy.


Proposed Comment


1. Changes. Consistent with the revision of Section 2-710, this section now provides for consequential 
as well as incidental damages. Subsection (7) is new, and parallels the provision for buyer cover in 2-
713. Original Section 2-706(1) measures damages by the difference between the resale price and the 
contract price; amended subsection (1) reverses these terms ("difference between the contract price and 
the resale price") because the contract price must be the larger number for there to be direct damages.


2. The right of resale under this section arises when a seller reclaims goods under Section 2-507 or a 
buyer repudiates or makes a wrongful but effective rejection. In addition, there is a right of resale if the 
buyer unjustifiably attempts to revoke acceptance and the seller takes back the goods. However, the 
seller may choose to ignore the buyer's unjustifiable attempt to revoke acceptance, in which case the 
appropriate remedy is an action for the price under Section 2-709. Application of the right of resale to 
cases of buyer repudiation is supplemented by subsection (2), which authorizes a resale of goods which 
are not in existence or were not identified to the contract before the breach.


Subsection (1) allows the seller to resell the goods after a buyer's breach of contract if the seller has 
possession or control of the goods. The seller may have possession or control of the goods at the time of 
the breach or may have regained possession of the goods upon the buyer's wrongful rejection. If the 
seller has regained possession of the goods from the buyer pursuant to Article 9, that Article controls the 
seller's rights of resale. 
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3. Under this Article the seller resells by authority of law, on the seller's own behalf, for the seller's own 
benefit and for the purpose of setting the seller's damages. The theory of a seller's agency is thus 
rejected. The question of whether the title to the goods has or has not passed to the buyer is not relevant 
for the operation of this section. 


4. To recover the damages prescribed in subsection (1) the seller must act "in good faith and in a 
commercially reasonable manner" in making the resale. If the seller complies with the prescribed 
standards in making the resale, the seller may recover from the buyer the damages provided for in 
subsection (1). Evidence of market or current prices at any particular time or place is relevant only for 
the question of whether the seller acted in a commercially reasonable manner in making the resale. 


5. Subsection (2) enables the seller to resell in accordance with reasonable commercial practices so as to 
realize as high a price as possible in the circumstances. A seller may sell at a public sale or a private sale 
as long as the choice is commercially reasonable. A "public" sale is one to which members of the public 
are admitted. A public sale is usually a sale by auction, but all auctions are not public auctions. A private 
sale may be effected by an auction or by solicitation and negotiation conducted either directly or through 
a broker. In choosing between a public and private sale, the character of the goods must be considered 
and relevant trade practices and usages must be observed. A public sale has further requirements stated 
in subsection (4).


The purpose of subsection (2) is to enable the seller to dispose of the goods to the best advantage, and 
therefore the seller is permitted in making the resale to depart from the terms and conditions of the 
original contract for sale to any extent "commercially reasonable" in the circumstances.


As for the place for resale, the focus is on the commercial reasonableness of the seller's choice as to the 
place for an advantageous resale. This section rejects the theory that the seller should normally resell at 
the agreed place for delivery and that a resale elsewhere can be permitted only in exceptional cases.


The time for resale is a reasonable time after the buyer's breach. What is a reasonable time depends on 
the nature of the goods, the condition of the market and the other circumstances of the case; its length 
cannot be measured by any legal yardstick or divided into degrees. When a seller contemplating resale 
receives a demand from the buyer for inspection under Section 2-515, the time for resale may be 
appropriately lengthened.


6. The provision of subsection (2) that the goods need not be in existence to be resold applies when the 
buyer is guilty of anticipatory repudiation of a contract for future goods before the goods or some of the 
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goods have come into existence. In this case, the seller may exercise the right of resale and fix the 
damages by "one or more contracts to sell" the quantity of conforming future goods affected by the 
repudiation.


The companion provision of subsection (2), that resale may be made although the goods were not 
identified to the contract prior to the buyer's breach, likewise contemplates an anticipatory repudiation 
by the buyer, but one occurring after the goods are in existence. The seller may identify goods to the 
contract after the breach, but must identify the goods being sold as pertaining to the breached contract. If 
the identified goods conform to the contract, their resale will fix the seller's damages as satisfactorily as 
if the goods had been identified before the breach.


7. If the resale is to be by private sale, subsection (3) requires that reasonable notification of the seller's 
intention to resell must be given to the buyer. Notification of the time and place of a private resale is not 
required.


8. Subsection (4) states requirements for a public resale. The requirements of this subsection are in 
addition to the requirements of subsection (2), which pertain to all resales under this section.


Paragraph (a) of subsection (4) qualifies the last sentence of subsection (2) with respect to resales of 
unidentified and future goods at public sale. If conforming goods are in existence the seller may identify 
them to the contract after the buyer's breach and then resell them at public sale. If the goods have not 
been identified, however, the seller may resell them at public sale only as "future" goods and only if 
there is a recognized market for public sale of futures in goods of the kind.


Subsection (4)(b) requires that the seller give the buyer reasonable notice of the time and place of a 
public resale so that the buyer may have an opportunity to bid or to secure the attendance of other 
bidders. An exception is made in the case of goods "which are perishable or threaten to decline speedily 
in value."


Since there would be no reasonable prospect of competitive bidding elsewhere, subsection (4)(b) 
requires that a public resale "must be made at a usual place or market for public sale if one is reasonably 
available"; i.e., a place or market which prospective bidders may reasonably be expected to attend. The 
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market may still be "reasonably available" under this subsection, although at a considerable distance 
from the place where the goods are located. In this case, the expense of transporting the goods for resale 
is recoverable from the buyer as part of the seller's incidental damages under subsection (1). However, 
the question of availability is one of commercial reasonableness in the circumstances and if such "usual" 
place or market is not reasonably available, a duly advertised public resale may be held at another place 
if it is one which prospective bidders may reasonably be expected to attend, as distinguished from a 
place where there is no demand whatsoever for goods of the kind.


Subsection (4)(c) is designed to permit intelligent bidding. Subsection (4)(d), which permits the seller to 
bid and, of course, to become the purchaser, benefits the original buyer by tending to increase the resale 
price and thus decreasing the damages the buyer will have to pay.


9. Subsection (5) allows a purchaser to take the goods free of the rights of the buyer even if the seller has 
not complied with this section. The policy of resolving any doubts in favor of the resale purchaser 
operates to the benefit of the buyer by increasing the price the purchaser should be willing to pay.


10. Subsection (6) recognizes that when the seller is entitled to resell under this Article, the goods are 
the seller's goods and the purpose of resale under this section is to set the seller's damages as against the 
buyer. However, a person in the position of the seller under Section 2-707 or a buyer asserting a security 
interest in the goods under Section 2-711(3) has only a limited right in the goods and so must account to 
the seller for any excess over the limited amount necessary to satisfy that right.


11. Subsection (7) expresses the policy that resale is not a mandatory remedy for the seller. Except as 
otherwise provided in Section 2-710, the seller is always free to choose between resale and damages for 
repudiation or nonacceptance under Section 2-708. 


Subsection (7) parallels the provision in the cover section, Section 2-712. A seller that fails to comply 
with the requirements of this section may recover damages under Section 2-708(1). In addition, a seller 
may recover both incidental and consequential damages under Section 2-710 assuming the seller's 
damages have not been liquidated under Section 2-718 or limited under Section 2-719.
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SECTION 2-707. "PERSON IN THE POSITION OF A SELLER".


(1) A "person in the position of a seller" includes as against a principal an agent who that has paid or 
become responsible for the price of goods on behalf of his the principal or anyone who that otherwise 
holds a security interest or other right in goods similar to that of a seller.


(2) A person in the position of a seller may as provided in this Article withhold or stop delivery (Section 
2-705) and resell (Section 2-706) and recover incidental damages (Section 2-710) has the same remedies 
as a seller under this Article.


Proposed Comment


Subsection (2) has been amended to permit a "person in the position of a seller" to have the full range of 
remedies available to a seller.


SECTION 2-708. SELLER'S DAMAGES FOR NON-ACCEPTANCE OR REPUDIATION.


(1) Subject to subsection (2) and to the provisions of this Article with respect to proof of market price 
(Section 2-723)


(a) the measure of damages for non-acceptance or repudiation by the buyer is the difference between the 
contract price and the market price at the time and place for tender and the unpaid contract price together 
with any incidental or consequential damages provided in this Article (Section 2-710), but less expenses 
saved in consequence of the buyer's breach. breach; and


(b) the measure of damages for repudiation by the buyer is the difference between the contract price and 
the market price at the place for tender at the expiration of a commercially reasonable time after the 
seller learned of the repudiation, but no later than the time stated in paragraph (a), together with any 
incidental or consequential damages provided in this Article (Section 2-710), but less expenses saved in 
consequence of the buyer's breach.


(2) If the measure of damages provided in subsection (1) or in Section 2-706 is inadequate to put the 
seller in as good a position as performance would have done then the measure of damages is the profit 
(including reasonable overhead) which the seller would have made from full performance by the buyer, 
together with any incidental or consequential damages provided in this Article (Section 2-710), due 
allowance for costs reasonably incurred and due credit for payments or proceeds of resale.


Proposed Comment
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1. Changes. This section contains the following changes from original Section 2-708:


a) Consistent with the revision of Section 2-710, this section now provides for consequential as well as 
incidental damages. Subsection (1) has been divided into two paragraphs. The new paragraph, clarifies 
the measure of damages in anticipatory repudiation. The same approach has been taken in Section 2-713 
on buyer's market-based damage claims. 


b) Original Section 2-708(1) sets the measure of damages as the difference between the market price and 
the unpaid contract price. The word "unpaid" has been deleted as superfluous and misleading. An 
aggrieved buyer that has already paid a portion of the price is entitled to recover it in restitution under 
Section 2-718. 


c) Original Section 2-708(1) measures damages by the difference between the resale price and the 
contract price. Subsection (1) of this draft reverses the terms ("difference between the contract price and 
the resale price") because the contract price must be the larger number in order for there to be direct 
damages. Compare Sections 2-712 and 2-713 on buyer's remedies, where the contract price is listed after 
the cover or market price.


d) Subsection (2) now has the following emphasized language added: "provided in subsection (1) or
Section 2-706 is inadequate . . .." Most courts have correctly assumed that original Section 2-708(2) was 
an alternative to Section 2-706 as well as Section 2-708(1) but still have had to ask the question. See, e.
g., R.E. Davis Chemical Corp. v. Diasonics, Inc., 826 F.2d 678 (7th Cir. 1987). The change makes this 
result explicit. 


e) In subsection (2), the phrases that appeared in original 2-708(2), "due allowance for costs reasonably 
incurred" and "due credit for payments or proceeds of resale" have been deleted. As has been noted 
repeatedly (see, e.g., Harris, A General Theory for Measuring Seller's Damages for Total Breach of 
Contract, 60 Mich. L. Rev. 577 (1962)); the "due credit" language makes no sense for a seller that has 
lost a sale not because it ceased manufacture on a buyer's breach but because it has resold a finished 
product (that was made for its breaching buyer) to one its existing buyers. When a seller ceases 
manufacture and resells component parts for scrap or salvage value under Section 2-704(2), a credit for 
the proceeds is due the buyer to offset the damages under this section. And when a seller incurs costs 
that are not recovered by scrap or salvage, it must be given an "allowance" for those costs to measure its 
loss accurately. See E. Farnsworth Contracts Section 12.9 (3rd ed. 1999)(general measure of damages = 
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loss in value + other loss - cost avoided - loss avoided). 


2. The right to damages under this section arises when a seller reclaims goods under Section 2-507 or a 
buyer repudiates or makes a wrongful but effective rejection. In addition, there is a right to damages 
under this Section if the buyer unjustifiably attempts to revoke acceptance and the seller takes back the 
goods. However, if the seller refuses to take the goods back in the face of the buyer's unjustifiable 
attempt to revoke acceptance, the appropriate remedy is an action for the price under Section 2-709.


3. The current market price at the time and place for tender is the standard by which damages for 
nonacceptance are to be determined. The time and place of tender is determined by Section 2-503 on 
tender of delivery and by the use of common shipping terms. The provisions of Section 2-723 are 
relevant in determining the market price.


In the event that there is no evidence available of the current market price at the time and place of 
tender, proof of a substitute market may be made as provided in Section 2-723. Furthermore, the section 
on the admissibility of market quotations is intended to ease materially the problem of providing 
competent evidence. 


4. Subsection (1)(b) addresses the question of when the market price should be measured in the case of 
an anticipatory repudiation by the buyer. This section provides that the market price should be measured 
in a repudiation case at the place of tender under the agreement at a commercially reasonable time after 
the seller learned of the repudiation, but no later than the time of tender under the agreement. This time 
approximates the market price at the time the seller would have resold the goods, even though the seller 
has not done so under Section 2-706. In determining whether the seller has learned of the repudiation, 
the court should be sensitive to the rights of the aggrieved party when tactical behavior by the buyer has 
made the determination difficult. See Louisiana Power and Light v. Allegheny Ludlow, 517 F. Supp. 
1319 (D.C.La. 1981).


In a long term contract the calculation of damages for repudiation will be complex. The court must first 
determine not only the market but also the contract price at the time of breach. Since contract prices in 
long term contracts are commonly escalated, the court will have to determine the escalated price at the 
time the aggrieved party learned of the repudiation. Next the court must determine the quantities 
contracted for in each of the succeeding years of the contract, apply the single difference between the 
market price and the escalated contract price (both prices determined at the time the aggrieved party 
learned of the repudiation) to the contracted quantity for each of those years, and discount those 
damages for each of the future years to a present value. See generally 1 J. White & R. Summers, 
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Uniform Commercial Code, Practitioner Ed. 4th 347 (1995).


5. Subsection (2) is used in the cases of uncompleted goods, jobbers or middlemen, and other lost-
volume sellers. This remedy is an alternative to the remedy under subsection (1) or Section 2-706 and is 
available when the damages based upon resale of the goods or market price of the goods does not 
achieve the goal of full compensation for harm caused by the buyer's breach. No effort has been made to 
state how lost profits should be calculated because of the variety of situations in which this measurement 
may be appropriate and the variety of ways in which courts have measured lost profits. This subsection 
permits the recovery of lost profits in all appropriate cases. Since this section deals with the plaintiff's 
lost profit on a particular sale, and not with cases where a plaintiff is suing for the "lost profits" from an 
enterprise as consequential damages, it is not necessary to show a history of earnings; all that is 
necessary is that the plaintiff shows a loss of the marginal benefit to be gained from performance of the 
broken contract. 


To qualify as a "lost volume" seller, the seller needs to show only that it could have supplied both the 
breaching purchaser and the resale purchaser with the goods. Islamic Republic of Iran v. Boeing Co., 
771 F.2d 1279 (9th Cir. 1985). Where an aggrieved seller has sold goods made for the breaching party to 
another, courts should consider whether the seller could and would have made a profit on an additional 
sale in addition to the breached sale. If the Seller could not or would not have profitably made another 
sale in the absence of breach, there is no lost volume and the buyer would normally be made whole by a 
recovery of the incidental costs associated with the substitute transaction. 


6. Consequential damages are not recoverable under this section unless seller has made reasonable 
attempts to minimize its damages in good faith, either by resale under Section 2-706 or by other 
reasonable means.


7. Where an agreement contains provisions for payment of a liquidated sum of money as an alternative 
to performance,(such take-or-pay contracts), a court must determine whether the agreement it truly for 
alternative performances or whether the alternatives are performance or liquidated damages. Recovery 
under this section is available when a buyer breaches an alternative performance contract. When the 
"alternative" is truly liquidated damages and when that damage provision complies with Section 2-718 
recovery, is under the liquidated damage clause. See Roye Realty & Developing, Inc. v. Arkla, Inc., 863 
P.2d 1150, 1154, 22 UCC2d 183 (Okl.1993); 5A Corbin, Corbin on Contracts SECTION 1082, at 463-
64 (1964). 
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8. In some cases an aggrieved party's resale should prevent that party from recovering the contract 
market difference under this section. If for example a seller does not lose a sale because of the buyer's 
breach and resells at a price equal to or in excess of the contract price, the seller should recover no more 
than incidental and consequential damages. To award an additional amount because the seller could 
show the market price was higher than the contract price would overcompensate the seller. Of course, a 
defendant, that wished so to limit a plaintiff seller, would have to prove the resale and show that it had 
the economic effect of limiting the aggrieved party's actual loss to an amount less than the contract 
market difference.


Whether a breaching party should be able to deprive an aggrieved party from the use of the contract 
market formulas on a showing that the aggrieved party's actual damages were less than the difference 
between the contract and the market prices has been much disputed in the academic literature and has 
not received a consistent answer from the courts. Compare Nobs Chemical USA Inc., v. Koppers Co. 
Inc., 616 F.2d 212 (5th. Cir. 1980), reh'g denied 618 F.2d 1389 (5th Cir. 1980)(yes) and Allied Canners 
& Packers, Inc. v. Victor Packing Co., 162 Cal. App.3d 905, 209 Cal. Rptr. 60 (1984)(yes) with Tongish 
v. Thomas, 840 P.2d 471 (Kan. 1992)(no). Even under the rule of Nobs Chemical, an aggrieved party 
should not be foreclosed from recovery of the contract market difference simply because that party 
chooses not to proceed with its transaction after the other party breaches. Trans World Metals, Inc. v. 
Southwire Co., 769 F.2d 902 ( 2d Cir. 1985). In most cases it will be difficult for a defendant buyer to 
show that an aggrieved seller's resale should foreclose recovery of the contract market difference under 
2-708(1) or lost profit under 2-708(2). Since most commercial sellers would have made at least one 
additional sale had there had been no breach (the sale to the breaching buyer and the sale to the third 
party), the resale does not make the seller whole. Sometimes it may even be appropriate for a court to 
allow an aggrieved party to use a contract market formula in lieu of proof of its actual loss to preserve its 
business secrets. See Ben-Shahar and Bernstein, The Secrecy Interest in Contract Law, 109 Yale L. J. 
1885 (2000).


SECTION 2-709. ACTION FOR THE PRICE.


(1) When the buyer fails to pay the price as it becomes due the seller may recover, together with any 
incidental or consequential damages under the next section, the price


(a) of goods accepted or of conforming goods lost or damaged within a commercially reasonable time 
after risk of their loss has passed to the buyer; and


(b) of goods identified to the contract if the seller is unable after reasonable effort to resell them at a 
reasonable price or the circumstances reasonably indicate that such effort will be unavailing.
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(2) Where the seller sues for the price he the seller must hold for the buyer any goods which have been 
identified to the contract and are still in his the seller's control except that if resale becomes possible he 
the seller may resell them at any time prior to the collection of the judgment. The net proceeds of any 
such resale must be credited to the buyer and payment of the judgment entitles him the buyer to any 
goods not resold.


(3) After the buyer has wrongfully rejected or revoked acceptance of the goods or has failed to make a 
payment due or has repudiated (Section 2-610), a seller who that is held not entitled to the price under 
this section shall nevertheless be awarded damages for non-acceptance under the preceding section.


Proposed Comment


Subsection (1) has been amended to permit recovery of consequential damages as provided in amended 
Section 2-710.


SECTION 2-710. SELLER'S INCIDENTAL AND CONSEQUENTIAL DAMAGES.


(1) Incidental damages to an aggrieved seller include any commercially reasonable charges, expenses or 
commissions incurred in stopping delivery, in the transportation, care and custody of goods after the 
buyer's breach, in connection with return or resale of the goods or otherwise resulting from the breach.


(2) Consequential damages resulting from the buyer's breach include any loss resulting from general or 
particular requirements and needs of which the buyer at the time of contracting had reason to know and 
which could not reasonably be prevented by resale or otherwise. 


(3) In a consumer contract, a seller may not recover consequential damages from a consumer.


Proposed Comment


1. Subsection (2), which permits an aggrieved seller to recover consequential damages, is based on 
Section 2-715(2)(a); that is, the loss must result from general or particular requirements of the seller of 
which the buyer had reason to know at the time of contracting. As with Section 2-715, the "tacit 
agreement" test is rejected and the buyer is not liable for losses that could have been mitigated.


Sellers rarely suffer compensable consequential damages. A buyer's usual default is failure to pay. In 
normal circumstances the disappointed seller will be able to sell to another, borrow to replace the 
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breaching buyer's promised payment, or otherwise adjust its affairs to avoid consequential loss. cf.
Afram Export Corp. v. Metallurgiki Halyps, S.A., 772 F.2d 1358, 1368 (7th Cir. 1985).


2. Subsection (3) precludes seller's from recovering consequential damages from consumers. This 
provision is nonwaivable.


SECTION 2-711. BUYER'S REMEDIES IN GENERAL; BUYER'S SECURITY INTEREST IN 
REJECTED GOODS.


(1) Where the seller fails to make delivery or repudiates or the buyer rightfully rejects or justifiably 
revokes acceptance then with respect to any goods involved, and with respect to the whole if the breach 
goes to the whole contract (Section 2-612), the buyer may cancel and whether or not he has done so may 
in addition to recovering so much of the price as has been paid


(a) "cover" and have damages under the next section as to all the goods affected whether or not they 
have been identified to the contract; or


(b) recover damages for non-delivery as provided in this Article (Section 2-713).


(2) Where the seller fails to deliver or repudiates the buyer may also


(a) if the goods have been identified recover them as provided in this Article (Section 2-502); or


(b) in a proper case obtain specific performance or replevy the goods as provided in this Article (Section 
2-716).


(1) A breach of contract by the seller includes the seller's wrongful failure to deliver or to perform a 
contractual obligation, making of a nonconforming tender of delivery or performance, or repudiation.


(2) If the seller is in breach of contract under subsection (1) the buyer may to the extent provided for by 
this Act or other law:


(a) in the case of rightful cancellation, rightful rejection or justifiable revocation of acceptance recover 
so much of the price as has been paid;


(b) deduct damages from any part of the price still due under Section 2-717;
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(c) cancel;


(d) cover and have damages under Section 2-712 as to all goods affected whether or not they have been 
identified to the contract;


(e) recover damages for non-delivery or repudiation under Section 2-713;


(f) recover damages for breach with regard to accepted goods or breach with regard to a remedial 
promise under Section 2-714;


(g) recover identified goods under Section 2-502;


(h) obtain specific performance or obtain the goods by replevin or the like under Section 2-716;


(i) recover liquidated damages under Section 2-718;


(j) in other cases, recover damages in any manner that is reasonable under the circumstances.


(3) On rightful rejection or justifiable revocation of acceptance a buyer has a security interest in goods in 
his the buyer's possession or control for any payments made on their price and any expenses reasonably 
incurred in their inspection, receipt, transportation, care and custody and may hold such goods and resell 
them in like manner as an aggrieved seller (Section 2-706).


Proposed Comment


1. Despite the seller's breach, proper retender of delivery under the section on cure of improper tender or 
replacement can effectively preclude the buyer's remedies under this section, except for any delay 
involved.


2. To make it clear in subsection (3) that the buyer may hold and resell rejected goods if the buyer has 
paid a part of the price or incurred expenses of the type specified. "Paid" as used here includes 
acceptance of a draft or other time negotiable instrument or the signing of a negotiable note. The buyer's 
freedom of resale is coextensive with that of a seller under this Article except that the buyer may not 
keep any profit resulting from the resale and is limited to retaining only the amount of the price paid and 
the costs involved in the inspection and handing of the goods. The buyer's security interest in the goods 
is intended to be limited to the items listed in subsection (c), and the buyer is not permitted to retain such 
funds as the buyer might believe adequate for his damages. The buyer's right to cover, or to have 
damages for non-delivery, is not impaired by the buyer's exercise of the right of resale.
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3. It should also be noted that this Act requires its remedies to be liberally administered and provides 
that any right or obligation which it declares is enforceable by action unless a different effect is 
specifically prescribed (Section 1-106).


SECTION 2-712. "COVER"; BUYER'S PROCUREMENT OF SUBSTITUTE GOODS.


(1) After a breach within the preceding section If the seller wrongfully fails to deliver or repudiates or 
the buyer rightfully rejects or justifiably revokes acceptance, the buyer may "cover" by making in good 
faith and without unreasonable delay any reasonable purchase of or contract to purchase goods in 
substitution for those due from the seller.


(2) The buyer may recover from the seller as damages the difference between the cost of cover and the 
contract price together with any incidental or consequential damages as hereinafter defined (Section 2-
715), but less expenses saved in consequence of the seller's breach.


(3) Failure of the buyer to effect cover within this section does not bar him the buyer from any other 
remedy.


Proposed Comment


1. Changes. Original Section 2-712(1) refers to a seller's "breach" as the basis for the remedy in this 
section. The language has been changed to make it clear that there is a right to cover "[i]f the seller 
wrongfully fails to deliver or repudiates or the buyer rightfully rejects or justifiably revokes acceptance."


2. The purpose of this section is to provide the buyer with a remedy to enable the buyer to obtain the 
goods the buyer is entitled to under the contract with the seller. This remedy is the buyer's equivalent of 
the seller's right to resell.


The buyer is entitled to this remedy if the seller wrongfully fails to deliver the goods or repudiates the 
contract or if the buyer rightfully rejects or justifiably revokes acceptance. Cover is not available under 
this section if the buyer accepts the goods and does not rightfully revoke the acceptance.


3. Subsection (2) allows a buyer that has appropriately covered to measure damages by the difference 
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between the cover price and the contract price. In addition, the buyer is entitled to incidental damages, 
and when appropriate, consequential damages under Section 2-715.


4. The definition of "cover" is necessarily flexible, and therefore cover includes a series of contracts or 
sales as well as a single contract or sale, goods not identical with those involved but commercially 
usable as reasonable substitutes under the circumstances, and contracts on credit or delivery terms 
differing from the contract in breach but reasonable under the circumstances. The test of proper cover is 
whether at the time and place of cover the buyer acted in good faith and in a reasonable manner. It is 
immaterial that hindsight may later prove that the method of cover used was not the cheapest or most 
effective.


5. The requirement in subsection (1) that the buyer must cover "without unreasonable delay" is not 
intended to limit the time necessary for the buyer to examine reasonable options and decide how best to 
effect cover.


6. Subsection (3) expresses the policy that cover is not a mandatory remedy for the buyer. The buyer is 
always free to choose between cover and damages for nondelivery under Section 2-713. However, this 
subsection must be read in conjunction with the section 2-715(2)(a), which limits the recovery of 
consequential damages to those damages that could not reasonably be prevented by cover. Moreover, the 
operation of Section 2-716(3) on replevin and the like must be considered because the inability to cover 
is made an express condition to the right of the buyer to replevy the goods.


SECTION 2-713. BUYER'S DAMAGES FOR NON-DELIVERY OR REPUDIATION.


(1) Subject to the provisions of this Article with respect to proof of market price (Section 2-723), if the 
seller wrongfully fails to deliver or repudiates or the buyer rightfully rejects or justifiably revokes 
acceptance


(a) the measure of damages for non-delivery or repudiation in the case of wrongful failure to deliver by 
the seller or rightful rejection or justifiable revocation of acceptance by the buyer is the difference 
between the market price at the time when the buyer learned of the breach for tender under the contract 
and the contract price together with any incidental and or consequential damages provided in this Article 
(Section 2-715), but less expenses saved in consequence of the seller's breach. breach; and
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(b) the measure of damages for repudiation by the seller is the difference between the market price at the 
expiration of a commercially reasonable time after the buyer learned of the repudiation, but no later than 
the time stated in paragraph (a), and the contract price together with any incidental or consequential 
damages provided in this Article (Section 2-715), but less expenses saved in consequence of the seller's 
breach.


(2) Market price is to be determined as of the place for tender or, in cases of rejection after arrival or 
revocation of acceptance, as of the place of arrival.


Proposed Comment


1. Changes. This section now provides a rule for anticipatory repudiation cases. This is consistent with 
the new rule for sellers in Section 2-708(1)(b). In a case not involving repudiation, the buyer's damages 
will be based on the market price at the time for tender under the agreement. This changes the former 
rule where the time for measuring damages was at the time the buyer learned of the breach.


2. This section provides for a buyer's expectancy damages when the seller wrongfully fails to deliver the 
goods or repudiates the contract or the buyer rightfully rejects or justifiably revokes acceptance. This 
section provides an alternative measure of damages to the cover remedy provided for in Section 2-712.


3. Under subsection (1)(a), the measure of damages for a wrongful failure to deliver the goods by the 
seller or a rightful rejection or justifiable revocation of acceptance by the buyer is the difference between 
the market price at the time for tender under the agreement and the contract price.


4. Subsection (2)(b) addresses the question when the market price should be measured in the case of an 
anticipatory repudiation by the seller. The market price should be measured in a repudiation case at the 
place where the buyer would have covered at a commercially reasonable time after the buyer learned of 
the repudiation, but no later than the time of tender under the agreement. This time approximates the 
market price at the time the buyer would have covered even though the buyer has not done so under 
Section 2-712. This subsection is designed to put the buyer in the position the buyer would have been in 
if the seller had performed by approximating the harm the buyer has suffered without allowing the buyer 
an unreasonable time to speculate on the market at the seller's expense.


5. The market or current price to be used in comparison with the contract price under this section is the 
price for goods of the same kind and in the same branch of trade.
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When the current market price under this section is difficult to prove, Section 2-723 on determination 
and proof of market price is available to permit a showing of a comparable market price. When no 
market price is available, evidence of spot sale prices may be used to determine damages under this 
section. When the unavailability of a market price is caused by a scarcity of goods of the type involved, 
a good case may be made for specific performance under Section 2-716. See the Proposed Comment to 
that Section. For a discussion of the issues associated with long term contracts see the comments to 2-
708.


6. In addition to the damages provides in this section, the buyer is entitled to incidental and 
consequential damages under Section 2-715.


7. A buyer that has covered may not recover the contract market difference under this section. If for 
example a construction company that intended to buy only one bulldozer covered by buying a bulldozer 
from a third party at or below the contract price after a seller's breach, the buyer should recover no more 
than incidental and consequential damages. To award an additional amount because the buyer could 
show the market price was higher than the contract price would put the buyer in a better position than 
performance would have. Of course, the seller would bear the burden of proving that cover had the 
economic effect of limiting the buyer's actual loss to an amount less than the contract market difference.


An apparent cover, which does not in fact replace the goods contracted for, should not foreclose the use 
of the contract market measure of damages. If, for example, the buyer intended to buy an undetermined 
number of bulldozers, the purchase of a bulldozer from a third party after breach would not necessarily 
reduce the buyer's damages. If the breaching seller cannot prove that the new purchase is in fact a 
replacement for the one not delivered under the contract, the "cover" purchase should not foreclose the 
buyer's recovery under 2-713 of the market contract difference. 


For a discussion of the question when an aggrieved party should be foreclosed from a contract market 
recover because of its cover or resale, see the Proposed Comments to 2-708.


SECTION 2-714. BUYER'S DAMAGES FOR BREACH IN REGARD TO ACCEPTED GOODS.
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(1) Where the buyer has accepted goods and given notification (subsection (3) of Section 2-607) he the 
buyer may recover as damages for any non-conformity of tender the loss resulting in the ordinary course 
of events from the seller's breach as determined in any manner which is reasonable.


(2) The measure of damages for breach of warranty is the difference at the time and place of acceptance 
between the value of the goods accepted and the value they would have had if they had been as 
warranted, unless special circumstances show proximate damages of a different amount.


(3) In a proper case any incidental and consequential damages under the next section may also be 
recovered.


SECTION 2-716. BUYER'S RIGHT TO SPECIFIC PERFORMANCE OR; BUYER'S RIGHT 
REPLEVIN.


(1) Specific performance may be decreed where the goods are unique or in other proper circumstances. 
In a contract other than a consumer contract, specific performance may be decreed if the parties have 
agreed to that remedy. However, even if the parties agree to specific performance, specific performance 
may not be decreed if the breaching party's sole remaining contractual obligation is the payment of 
money.


(2) The decree for specific performance may include such terms and conditions as to payment of the 
price, damages, or other relief as the court may deem just.


(3) The buyer has a right of replevin or the like for goods identified to the contract if after reasonable 
effort he the buyer is unable to effect cover for such goods or the circumstances reasonably indicate that 
such effort will be unavailing or if the goods have been shipped under reservation and satisfaction of the 
security interest in them has been made or tendered.


(4) The buyer's right under subsection (3) vests upon acquisition of a special property, even if the seller 
had not then repudiated or failed to deliver.


Proposed Comment


1. Changes: This section contains the following changes from original Section 2-716:


a) The caption has been amended to make it clear that either party may entitled to specific performance.


b) The second sentence of subsection (1) explicitly permits parties to bind themselves to specific 
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performance even where it would not otherwise be available.


c) In subsection (3), the phrase "or the like" has been added after "replevin" to reflect the fact that under 
the governing state law the right may be called "detinue," "sequestration," "claim and delivery," or 
something else. 


d) Subsection (4) is new and corresponds with Section 2-502(b), which in turn is derived from (but 
broader than) the conforming amendments to Article 9. It provides a vesting rule for cases in which 
there is a right of replevin. 


2. Uniqueness should be determined in light of the total circumstances surrounding the contract and is 
not limited to goods identified when the contract is formed. The typical specific performance situation 
today involves an output or requirements contract rather than a contract for the sale of an heirloom or 
priceless work of art. A buyer's inability to cover is evidence of "other proper circumstances."


3. Subsection (1) provides that a court may decree specific performance if the parties have agreed to that 
remedy; the parties' agreement to specific performance can be enforced even if legal remedies are 
entirely adequate. Even in a commercial contract, the third sentence of subsection (1) prevents the 
aggrieved party from obtaining specific performance if the only obligation of the party in breach is the 
payment of money. Whether a buyer is obligated to pay the price is determined by Section 2-709, not by 
this section.


Nothing in this section constrains the court's exercise of its equitable discretion in deciding whether to 
enter a decree for specific performance or in determining the conditions or terms of such a decree. This 
section assumes that the decree for specific performance will be conditioned on a tender of full 
performance by the party that is seeking the remedy. 


4. The legal remedy of replevin or the like is also available for cases in which cover is unavailable and 
the goods have been identified to the contract. This is in addition to the prepaying buyer's right to 
recover identified goods upon the seller's insolvency or, when the goods have been bought for a 
personal, family, or household purpose, upon the seller's repudiation or failure to deliver (Section 2-
502). If a negotiable document of title is outstanding, the buyer's right of replevin relates to the 
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document and does not directly relate to the goods. See Article 7, especially Section 7-602.


5. Subsection (4) provides that a buyer's right to replevin or the like vests upon the buyer's acquisition of 
a special property in the goods (Section 2-501) even if the seller has not at that time repudiated or failed 
to make a required delivery. This vesting rule assumes application of a "first in time" priority rule. In 
other words, if the buyer's rights vest under this rule before a creditor acquires an in rem right to the 
goods, including an Article 9 security interest and a lien created by levy, the buyer should prevail.


SECTION 2-717. DEDUCTION OF DAMAGES FROM THE PRICE.


The buyer on notifying the seller of his an intention to do so may deduct all or any part of the damages 
resulting from any breach of the contract from any part of the price still due under the same contract.


SECTION 2-718. LIQUIDATION OR LIMITATION OF DAMAGES; DEPOSITS.


(1) Damages for breach by either party may be liquidated in the agreement but only at an amount which 
is reasonable in the light of the anticipated or actual harm caused by the breach and, in a consumer 
contract, the difficulties of proof of loss, loss and the inconvenience or nonfeasibility of otherwise 
obtaining an adequate remedy. A term fixing unreasonably large liquidated damages is void as a penalty. 
Section 2-719 determines the enforceability of a term that limits but does not liquidate damages.


(2) Where the seller justifiably withholds delivery of goods or stops performance because of the buyer's 
breach or insolvency, the buyer is entitled to restitution of any amount by which the sum of his the 
buyer's payments exceeds (a) the amount to which the seller is entitled by virtue of terms liquidating the 
seller's damages in accordance with subsection (1), or (b) in the absence of such terms, twenty per cent 
of the value of the total performance for which the buyer is obligated under the contract or $500, 
whichever is smaller.


(3) The buyer's right to restitution under subsection (2) is subject to offset to the extent that the seller 
establishes


(a) a right to recover damages under the provisions of this Article other than subsection (1), and


(b) the amount or value of any benefits received by the buyer directly or indirectly by reason of the 
contract.
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(4) Where a seller has received payment in goods their reasonable value or the proceeds of their resale 
shall be treated as payments for the purposes of subsection (2); but if the seller has notice of the buyer's 
breach before reselling goods received in part performance, his the resale is subject to the conditions laid 
down in this Article on resale by an aggrieved seller (Section 2-706).


Proposed Comment


1. Changes: This section contains the following changes from original Section 2-718:


a) In subsection (a), the requirements that the party seeking to enforce a term liquidating damages 
demonstrate "difficulties of proof of loss" and "inconvenience or nonfeasibility of otherwise obtaining 
an adequate remedy" have been eliminated in commercial contracts.


b) In subsection (a), the sentence "[a] term fixing unreasonably large liquidated damages is void as a 
penalty" has been eliminated as unnecessary and capable of causing confusion. 


c) The last sentence of subsection (a) has been added to clarify the relationship between this section and 
Section 2-719. 


d) In subsection (b), the circumstances in which restitution is available have been expanded to cover any 
situation where the seller stops performance on account of the buyer's breach or insolvency.


e) In subsection (b), the buyer's right to restitution is not limited by a statutory liquidated damages 
provision.


2. A valid liquidated damages term may liquidate the amount of all damages, including consequential 
and incidental damages. As under former law, liquidated damages clauses should be enforced if the 
amount is reasonable in light of the factors provided in subsection (a). This section thus respects the 
parties' ability to contract for damages while providing some control by requiring reasonableness based 
upon the circumstances of the particular case.
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Under original Section 2-718, a party seeking to enforce a liquidated damages term had to demonstrate 
the difficulty of proving the loss and the inconvenience or nonfeasibility of obtaining an adequate 
remedy. These tests have been eliminated in commercial contracts but retained in consumer contracts.


3. The sentence from original Section 2-718(1) stating that an unreasonably large liquidated damages 
term is void as a penalty has been eliminated as unnecessary and misleading. If the liquidated damages 
are reasonable in light of the test of subsection (a), the term should be enforced, rendering the penalty 
language of the former law redundant. The sentence is also misleading because of its emphasis on 
unreasonably large damages. A liquidated damages term providing for damages that are unreasonably 
small under the test of subsection (a) is likewise unenforceable. 


4. If a liquidated damages term is unenforceable, the remedies of this Article become available to the 
aggrieved party.


5. Under subsection (b), only the buyer's payments that are more than the amount of an enforceable 
liquidated damages term need be returned to the buyer. If the buyer has made payment by virtue of a 
trade-in or other goods deposited with the seller, subsection (d) provides that the reasonable value of 
such goods or their resale price should be used to determine what the buyer has paid, not the value the 
seller allowed the buyer in the trade-in. To assure that the seller obtains a reasonable price for such 
goods, the seller must comply with the resale provisions of Section 2-706 if the seller knows of the 
buyer's breach before it has otherwise resold them.


Subsection (b) expands the situations in which restitution is available. Original Section 2-718(2) was 
limited to circumstances in which the seller justifiably withheld delivery because of the buyer's breach. 
Subsection (b) extends the right to situations where the seller stops performance because of the buyer's 
breach or insolvency.


6. Subsection (c) continues the rule from former law without change. If there is no enforceable 
liquidated damages term, the buyer is entitled to restitution under subsection (b) subject to a set off of 
the seller for any damages to which it is otherwise entitled to under this Article.
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SECTION 2-722. WHO CAN SUE THIRD PARTIES FOR INJURY TO GOODS. Where a third 
party so deals with goods which have been identified to a contract for sale as to cause actionable injury 
to a party to that contract


(a) a right of action against the third party is in either party to the contract for sale who that has title to or 
a security interest or a special property or an insurable interest in the goods; and if the goods have been 
destroyed or converted a right of action is also in the party who that either bore the risk of loss under the 
contract for sale or has since the injury assumed that risk as against the other;


(b) if at the time of the injury the party plaintiff did not bear the risk of loss as against the other party to 
the contract for sale and there is no arrangement between them for disposition of the recovery, his the 
party plaintiff's suit or settlement is, subject to his its own interest, as a fiduciary for the other party to 
the contract;


(c) either party may with the consent of the other sue for the benefit of whom which it may concern.


SECTION 2-723. PROOF OF MARKET: TIME AND PLACE.


(1) If an action based on anticipatory repudiation comes to trial before the time for performance with 
respect to some or all of the goods, any damages based on market price (Section 2-708 or Section 2-713) 
shall be determined according to the price of such goods prevailing at the time when the aggrieved party 
learned of the repudiation.


(2) (1) If evidence of a price prevailing at the times or places described in this Article is not readily 
available the price prevailing within any reasonable time before or after the time described or at any 
other place which in commercial judgment or under usage of trade would serve as a reasonable 
substitute for the one described may be used, making any proper allowance for the cost of transporting 
the goods to or from such other place.


(3) (2) Evidence of a relevant price prevailing at a time or place other than the one described in this 
Article offered by one party is not admissible unless and until he has given the other party such notice as 
the court finds sufficient to prevent unfair surprise.


Proposed Comment


Subsection (1) has been deleted because Sections 2-708(1)(b) and 2-713(1)(b) now provide the rule for 
the proper measure of damages in cases of repudiation.
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SECTION 2-724. ADMISSIBILITY OF MARKET QUOTATIONS. Whenever the prevailing price 
or value of any goods regularly bought and sold in any established commodity market is in issue, reports 
in official publications or trade journals or in newspapers or periodicals , periodicals or other means of 
communication in of general circulation published as the reports of such market shall be admissible in 
evidence. The circumstances of the preparation of such a report may be shown to affect its weight but 
not its admissibility.


Proposed Comment


The addition of "other means of communication" reflects the common use of non-paper media.


SECTION 2-725. STATUTE OF LIMITATIONS IN CONTRACTS FOR SALE.


(1) An action for breach of any contract for sale must be commenced within four years after the cause of 
action has accrued. By the original agreement the parties may reduce the period of limitation to not less 
than one year but may not extend it.


(2) A cause of action accrues when the breach occurs, regardless of the aggrieved party's lack of 
knowledge of the breach. A breach of warranty occurs when tender of delivery is made, except that 
where a warranty explicitly extends to future performance of the goods and discovery of the breach must 
await the time of such performance the cause of action accrues when the breach is or should have been 
discovered.


(1) Except as otherwise provided in this section, an action for breach of any contract for sale must be 
commenced within the later of four years after the right of action has accrued under subsection (2) or (3) 
or one year after the breach was or should have been discovered, but no longer than five years after the 
right of action accrued. By the original agreement the parties may reduce the period of limitation to not 
less than one year but may not extend it; however, in a consumer contract, the period of limitation may 
not be reduced.


(2) Except as otherwise provided in subsection (3), the following rules apply:


(a) Except as otherwise provided in this subsection, a right of action for breach of a contract accrues 
when the breach occurs, even if the aggrieved party did not have knowledge of the breach.


(b) For breach of a contract by repudiation, a right of action accrues at the earlier of when the aggrieved 
party elects to treat the repudiation as a breach or when a commercially reasonable time for awaiting 
performance has expired.
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(c) For breach of a remedial promise, a right of action accrues when the remedial promise is not 
performed when due.


(d) In an action by a buyer against a person that is answerable over to the buyer for a claim asserted 
against the buyer, the buyer's right of action against the person answerable over accrues at the time the 
claim was originally asserted against the buyer.


(3) If a breach of a warranty arising under Section 2-312, 2-313(2), 2-314, or 2-315, or a breach of an 
obligation other than a remedial promise arising under Section 2-313A or 2-313B, is claimed the 
following rules apply:


(a) Except as otherwise provided in paragraph (c), a right of action for breach of a warranty arising 
under Section 2-313(2), 2-314 or 2-315 accrues when the seller has tendered delivery to the immediate 
buyer, as defined in Section 2-313, and has completed performance of any agreed installation or 
assembly of the goods.


(b) Except as otherwise provided in paragraph (c), a right of action for breach of an obligation other than 
a remedial promise arising under Section 2-313A or 2-313B accrues when the remote purchaser, as 
defined in sections 2-313A and 2-313B, receives the goods.


(c) Where a warranty arising under Section 2-313(2) or an obligation other than a remedial promise 
arising under 2-313A or 2-313B explicitly extends to future performance of the goods and discovery of 
the breach must await the time for performance the right of action accrues when the immediate buyer as 
defined in Section 2-313 or the remote purchaser as defined in Sections 2-313A and 2-313B discovers or 
should have discovered the breach.


(d) A right of action for breach of warranty arising under Section 2-312 accrues when the aggrieved 
party discovers or should have discovered the breach. However, an action for breach of the warranty of 
non-infringement may not be commenced more than six years after tender of delivery of the goods to the 
aggrieved party.


(3) (4) Where an action commenced within the time limited by subsection (1) is so terminated as to 
leave available a remedy by another action for the same breach such other action may be commenced 
after the expiration of the time limited and within six months after the termination of the first action 
unless the termination resulted from voluntary discontinuance or from dismissal for failure or neglect to 
prosecute.


(4) (5) This section does not alter the law on tolling of the statute of limitations nor does it apply to 
causes of action which have accrued before this Act becomes effective.


Proposed Comment


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm (139 of 143) [6/23/2009 3:56:57 PM]


http://www.law.upenn.edu/bll/archives/ulc/ucc2/annual2002.htm


1. Original Section 2-725 has been changed as follows: 1) The basic four-year limitation period in 
subsection (1) has been supplemented by a discovery rule that permits a cause of action to be brought 
within one year after the breach was or should have been discovered, although no later than five years 
after the time the cause would otherwise have accrued; 2) The applicable limitation period cannot be 
reduced in a consumer contract (subsection (1)); 3) Subsection (2) contains specific rules for cases of 
repudiation, breach of a remedial promise, and actions where another person is answerable over; 4) 
Subsection (3)(a) provides that the limitation period for breach of warranty accrues when tender of 
delivery has occurred and the seller has completed any agreed installation or assembly of the goods; 5) 
Subsection (3) contains specific rules for breach of an obligation arising under Section 2-313A or 2-
313B, for breach of a warranty arising under Section 2-312, and for breach of a warranty against 
infringement.


2. Subsection (1) continues the four-year limitation period of original Article 2 but provides for a 
possible one-year extension to accommodate a discovery of the breach late in the four year period after 
accrual. The four year period under this Article is shorter than many other statutes of limitation for 
breach of contract and provides a period which is appropriate given the nature of the contracts under this 
Article and modern business practices. As under original Article 2, the period of limitation can be 
reduced to one year by an agreement in a commercial contract, but no reduction is permitted in 
consumer contracts.


3. Subsections (2) and (3) provide rules for accrual of the various types of action that this Article allows. 
Certainty of commercial relationships is advanced when the rules are clearly set forth. Subsection (2) 
deals with accrual rules for actions other than for breach of a warranty, including actions based on 
repudiation or breach of a remedial promise and actions where another person is answerable over. 
Subsection (3) deals with the accrual rules for the various claims based on a warranty, including a 
warranty of title and a warranty against infringement, or on an obligation other than a remedial promise 
arising under Section 2-313A or 2-313B.


Subsection (2)(a) states the general rule from prior law that a right of action for breach of contract 
accrues when the breach occurs without regard to the aggrieved party's knowledge of the breach. This 
general rule is then subject to the three more explicit rules in subsection (2) and to the rules for breach of 
warranty stated in subsection (3).


Subsection (2)(b) provides an explicit rule about repudiation cases. In a repudiation, the aggrieved party 
may await performance for a commercially reasonable time or resort to any remedy for breach. Section 
2-610. The accrual rule for breach of contract in a repudiation case is keyed to the earlier of those two 
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time periods.


Subsection (2)(c) provides that a cause of action for breach of a remedial promise accrues when the 
promise is not performed at the time performance is due.


Subsection (2)(d) addresses the problem that has arisen in the cases when an intermediary party is sued 
for a breach of obligation for which its seller or another person is answerable over, but the limitations 
period in the upstream lawsuit has already expired. This subsection allows a party four years, or if 
reduced in the agreement, not less than one year, from when the claim is originally asserted against the 
buyer for the buyer to sue the person that is answerable over. Whether a party is in fact answerable over 
to the buyer is not addressed in this section.


4. Subsection (3) addresses the accrual rules for breach of a warranty arising under Section 2-312, 2-313
(2), 2-314 or 2-315, or of an obligation other than a remedial promise arising under Section 2-313A or 2-
313B. The subsection does not apply to remedial promises arising under Section 2-313(4); all remedial 
promises are governed by subsection 2(c). The accrual rules explicitly incorporate the definitions of 
"immediate buyer" and "remote purchaser" in Sections 2-313, 2-313A and 2-313B. Any cause of action 
brought by another person to which the warranty or obligation extends is derivative in nature. Thus, the 
time period applicable to the immediate buyer or remote purchaser governs even if the action is brought 
by a person to which the warranty or obligation extends under Section 2-318.


Subsection (3)(a) continues the general rule that an action for breach of warranty accrues in the case of 
an express or implied warranty to an immediate buyer upon completion of tender of delivery of 
nonconforming goods to the immediate buyer but makes explicit that accrual is deferred until the 
completion of any installation or assembly that the seller has agreed to undertake. This extension of the 
time of accrual in the case of installation or assembly applies only in the case of the seller promising to 
install or assemble and not in the case of a third party, independent of the seller, undertaking that action.


Subsection (3)(b) addresses the accrual of a cause of action for breach of an obligation other than a 
remedial promise arising under Section 2-313A or 2-313B. In these cases, the cause of action accrues 
when the remote purchaser (as defined in those sections) receives the goods. This accrual rule balances 
the rights of the remote buyer or remote lessee to be able to have a cause of action based upon the 
warranty obligation the seller has created against the rights of the seller to have some limit on the length 
of time the seller is liable.
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Both of these accrual rules are subject to the exception in subsection (3)(c) for a warranty or obligation 
that explicitly extends to the future performance of the goods and discovery of the breach must await the 
time for performance. In this case, the cause of action does not accrue until the buyer or remote 
purchaser discovers or should have discovered the breach.


With regard to a warranty of title or a warranty of non-infringement under Section 2-312, subsection (3)
(d) provides that a cause of action accrues when the aggrieved party discovers or should have discovered 
the breach. In a typical case, the aggrieved party will not discover the breach until it is sued by a party 
asserting title to the goods or an infringement, an event which could be many years after the buyer 
acquired the goods. The accrual rule allows the aggrieved party appropriate leeway to then bring a claim 
against the person that made the warranty. In recognition of a need to have a time of repose in an 
infringement case, a party may not bring an action based upon a warranty of non-infringement more than 
six years after tender of delivery.


5. Subsection (4) states the saving provision included in many state statutes and permits an additional 
short period for bringing new actions where suits begun within the four year period have been 
terminated so as to leave a remedy still available for the same breach.


6. Subsection (5) makes it clear that this Article does not purport to alter or modify in any respect the 
law on tolling of the Statute of Limitations as it now prevails in the various jurisdictions.


PART 8


TRANSITION PROVISIONS


SECTION 2-801. EFFECTIVE DATE.


This [Act] shall become effective on , 20 .
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SECTION 2-802. AMENDMENT OF EXISTING ARTICLE 2.


This [Act] amends [insert citation to existing Article 2].


SECTION 2-803. APPLICABILITY.


This [Act] applies to a transaction within its scope that is entered into on or after the effective date of 
this [Act]. This [Act] does not apply to a transaction that is entered into before the effective date of this 
[Act] even if the transaction would be subject to this [Act] if it had been entered into after the effective 
date of this [Act]. This [Act] does not apply to a cause of action that has accrued before the effective 
date of this [Act]. Section 2-313B of this [Act] does not apply to an advertisement of similar 
communication made before the effective date of this [Act].


SECTION 2-804. SAVINGS CLAUSE.


A transaction entered into before the effective date of this [Act] and the rights, obligations, and interests 
flowing from that transaction are governed by any statute or other law amended or repealed by this [Act] 
as if amendment or repeal had not occurred and may be terminated, completed, consummated, or 
enforced under that statute or other law.
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Background: Uniform Law Commission


• The Uniform Law Commission (ULC) is a non-
profit, unincorporated association organized in 
1892 to promote uniformity in state laws.  


• It is comprised of commissioners appointed by 
each state and territory. Each commissioner 
must be a member of the bar.  


• Commissioners draft model statutes to 
encourage the uniformity of law amongst the 
states.
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Background: Uniform Commercial Code
• First published in 1952 and is considered the ULC’s 


greatest contribution to American law
• Provides for uniformity in state laws governing 


commercial transactions 
• All 50 states and D.C. have enacted a version of the 


code (Louisiana has not adopted UCC Article 2 
governing sales)


• Since it was first promulgated, the entire Code has 
been revised and amended several times 
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What is Article 1?
Article 1 of the Uniform Commercial Code 
(UCC) provides definitions and general 
provisions which, in the absence of 
conflicting provisions, apply as default 
rules covering transactions and matters 
otherwise covered under a different article 
of the UCC.
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Purpose of the Revision
Between 1985 and 2003, the other articles 
of the UCC have been revised in their 
entirety.  Revised Article 1 is necessary to 
address these revisions and reflect the 
most recent developments in commercial 
law.  
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State Adoptions
Thirty-six (36) states have adopted 


revised Article 1
Alabama
Arizona 
Arkansas
California 
Colorado 
Connecticut 
Delaware 
Florida 
Hawaii 
Idaho
Illinois
Indiana 
Iowa 
Kansas 
Kentucky


Louisiana 
Maine 
Minnesota 
Montana
Nebraska 
Nevada
New Hampshire
New Mexico 
North Carolina
North Dakota 
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Dakota


Tennessee
Texas
U.S. Virgin Islands
Utah 
Vermont
Virginia 
West Virginia


INTRODUCED 2009 
Alaska
Massachusetts
Washington
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Improvements in Revised Article 1


1. Modernization
2. Narrowed Scope 
3. Clarification on when Non-UCC rules apply
4. Updated definition of Good Faith
5. Broader choice of law provision 
6. Addition of Course of Performance
7. Deletion of certain provisions concerning the Statute of 


Frauds
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Substantive Changes
Narrowed Scope


Section 1-102 now expressly states that 
the substantive rules of Article 1 apply only 
to transactions within the scope of the 
UCC.  The Statute of Frauds provision 
aimed at transactions beyond the UCC 
has been deleted. 
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Substantive Changes
Application of Non-UCC Rules 


Section 1-103 clarifies the application of 
supplemental principles of law, with 
clearer distinctions about where the UCC 
is preemptive.
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Substantive Changes
Good Faith


In § 1-201, the definition of “good faith” is 
revised to say “honesty in fact and the 
observance of reasonable commercial standards 
of fair dealing”. This change conforms to the 
definition of good faith that applies in all of the 
recently revised UCC articles except Revised 
Article 5.
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Substantive Changes
Course of Performance


Evidence of “course of performance,” 
currently only applicable to sales 
transactions under Article 2 and 2A, may 
now be used to interpret all contracts 
along with course of dealing and usage of 
trade.
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Substantive Changes
Choice of Law Provision


Previously, parties could elect to use the law of 
any jurisdiction bearing a reasonable relation to 
the transaction.  New § 1-301 permits parties to 
use the law of any state, or for international 
transactions, any country even if it does not bear 
a reasonable relation to the transaction.


12







Variations in Existing Mississippi Law
Mississippi Choice of Law Provision


Existing MS UCC §1-105 has unique non-uniform 
provisions which mandate that MS law always governs 


the rights and duties of parties in regard to:
1. Disclaimers of the implied warranty of merchantability
2. Limitations on remedies for breach of the implied 


warranty of merchantability
3. Requirements of privity in order to maintain a civil 


action for breach of the implied warranty of 
merchantability
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Why MS Should Adopt Revised Article 1


• Modernize existing commercial law
• Address substantive revisions to other Articles
• Clarify the application of Non-UCC rules to UCC 


transactions
• Update the definition of Good Faith and add 


Course of Performance
• Afford businesses and consumers a broader 


choice of law
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UCC Laws Study Group


• Conclusion
• Questions
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1 Mr. Nick Anderson Trustmark National Bank Jackson, MS 39205
2 Mr. John Ash J Thomas Ash Attorney at Law Jackson, MS 39236-3219
3 Mr. Richard Barnes Ole Miss Law School University, MS 38677
4 Mr. Russell Bennett Mississippi Bankers Association Jackson, MS 39205
5 Ms. Betty Benton Trustmark National Bank Jackson, MS 39205
6 Mr. Phillip Buffington MacNeill & Buffington, P.A. Jackson, Mississippi 39236
7 Mr. Robert Byrd Byrd & Wiser Biloxi, MS 39533-1939
8 Mr. Paul Carrubba Adams and Reese Jackson, MS 39225-3276
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Comparison of Revised Uniform Commercial Code Article 1 with Current Mississippi Statutes 


Prepared by Mississippi Secretary of State, Policy & Research Division 


June 2009 


This table compares the most current version of Article 1 of the Uniform Commercial Code (UCC) with Mississippi’s current adoption of Article 1, which is based on a 
mix of different revisions of the UCC.  The first column lists the most recent Article 1 code sections by section, while the middle column lists the corresponding section 


(if any) of Mississippi’s adoption of Article 1.  The third column summarizes official comments made by the UCC’s drafters which explain the changes between the 
former and current versions. 


UCC – Part 1 MS – Part 1 Changes from prior version of Article 1 
§ 75-1-101.  Short Titles. 
  
(a)This [Act] may be cited as the Uniform Commercial Code. 
 
(b)This article may be cited as Uniform Commercial Code – General 
Provisions. 
 


§ 75-1-101. Short Title. 
 
Chapters 1 through 10 of this title shall be known and may be cited as 
Uniform Commercial Code. 


Subsection (b) is new, added in order to make the structure of Article 1 
parallel with that of the other articles of the Uniform Commercial 
Code. 


§ 75-1-102.  Scope of Article.    
 
This article applies to a transaction to the extent that it is governed by 
another article of the Uniform Commercial Code. 


No corresponding provision. New section 
 
This section was revised to make it clearer that the provisions  in 
Article 1 apply to any transaction governed by one of the other articles 
of the Uniform Commercial Code. 
 


§ 75-1-103.  Construction of Uniform Commercial Code to Promote its 
Purposes and Policies; Applicability of Supplemental Principles of 
Law.  
 
(a)  The Uniform Commercial Code must be liberally construed and 
applied to promote its underlying purposes and policies, which are: 
 
(1) to simplify, clarify, and modernize the law governing commercial 
transactions; 
 
(2) to permit the continued expansion of commercial practices through 
custom, usage, and agreement of the parties; and 
  
(3) to make uniform the law among the various jurisdictions. 
 
(b)  Unless displaced by the particular provisions of the Uniform 
Commercial Code, the principles of law and equity, including the law 
merchant and the law relative to capacity to contract, principal and 
agent, estoppel, fraud, misrepresentation, duress, coercion, mistake, 
bankruptcy, and other validating or invalidating cause supplement its 
provisions. 


§ 75-1-102. Purposes; Rules of Construction; Variation by Agreement. 
 
(1) This code shall be liberally construed and applied to promote its 
underlying purposes and policies. 
 
(2) Underlying purposes and policies of this code are 
 
(a) to simplify, clarify and modernize the law governing commercial 
transactions; 
 
(b) to permit the continued expansion of commercial practices through 
custom, usage and agreement of the parties; 
 
(c) to make uniform the law among the various jurisdictions. 
 
§ 75-1-103. Supplementary General Principles of Law Applicable. 
 
Unless displaced by the particular provisions of this code, the principles 
of law and equity, including the law merchant and the law relative to 
capacity to contract, principal and agent, estoppel, fraud, 
misrepresentation, duress, coercion, mistake, bankruptcy, or other 
validating or invalidating cause shall supplement its provisions. 
 


This section combines the previous Sections 1-102 and 1-103. Except 
for changing the form of reference to the Uniform Commercial Code 
and minor stylistic changes, the language is the same as in the previous 
sections.  The provisions have been combined in this section to reflect 
the interrelationship between them. 


§ 75-1-104.  Construction Against Implied Repeal.    
 
The Uniform Commercial Code being a general act intended as a 


§ 75-1-104. Construction Against Implicit Repeal. 
 
This code being a general act intended as a unified coverage of its subject 


Except for changing the form of reference to the Uniform Commercial 
Code, this section is identical to former Section 1-104. 
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unified coverage of its subject matter, no part of it shall be deemed to 
be impliedly repealed by subsequent legislation if such construction 
can reasonably be avoided. 
 


matter, no part of it shall be deemed to be impliedly repealed by 
subsequent legislation if such construction can reasonably be avoided. 
 


§ 75-1-105.  Severability.    
 
If any provision or clause of the Uniform Commercial Code or its 
application to any person or circumstance is held invalid, the invalidity 
does not affect other provisions or applications of the Uniform 
Commercial Code which can be given effect without the invalid 
provision or application, and to this end the provisions of the Uniform 
Commercial Code are severable. 
 


§ 75-1-108. Severability. 
 
If any provision or clause of this code or application thereof to any person 
or circumstances is held invalid, such invalidity shall not affect other 
provisions or applications of the code which can be given effect without 
the invalid provision or application, and to this end the provisions of this 
code are declared to be severable. 


Except for changing the form of reference to the Uniform Commercial 
Code, this section is identical to former Section 1-108. 


§ 75-1-106.  Use of Singular and Plural; Gender.    
 
In the Uniform Commercial Code, unless the statutory context 
otherwise requires: 
 
(1) words in the singular number include the plural, and those in the 
plural include the singular; and 
 
(2) words of any gender also refer to any other gender. 


§ 75-1-102. Purposes; Rules of Construction; Variation by Agreement. 
 
(5) In this code unless the context otherwise requires 
 
(a) words in the singular number include the plural, and in the plural 
include the singular; 
 
(b) words of the masculine gender include the feminine and the neuter, 
and when the sense so indicates words of the neuter gender may refer to 
any gender. 
 


Other than minor stylistic changes, this section is identical to former 
Section 1-102(5). 


§ 75-1-107.  Section Captions.    
 
Section captions are part of the Uniform Commercial Code. 
 


§ 75-1-109. Section Captions. 
 
Section captions are parts of this code. 
 


No change. 


§ 75-1-108.  Relation to Electronic Signatures in Global and National 
Commerce Act.  
 
This article modifies, limits, and supersedes the federal Electronic 
Signatures in Global and National Commerce Act, 15 U.S.C. Section 
7001 et seq., except that nothing in this article modifies, limits, or 
supersedes Section 7001(c) of that Act or authorizes electronic delivery 
of any of the notices described in Section 7003(b) of that Act. 
 


No corresponding provision. New section 
 
Section 102(a) of the federal Electronic Signatures in Global and 
National Commerce Act allows a state statute to modify, limit, or 
supersede the provisions of section 101 if certain criteria are met.  
Article 1 fulfills the first two of those three criteria; this Section fulfills 
the third criterion listed above. 
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UCC - Part 2 MS - Part 2  
§ 75-1-201.  General Definitions.  
 
(a)  Unless the context otherwise requires, words or phrases defined in 
this section, or in the additional definitions contained in other articles 
of the Uniform Commercial Code that apply to particular articles or 
parts thereof, have the meanings stated. 
 
(b)  Subject to definitions contained in other articles of the Uniform 
Commercial Code that apply to particular articles or parts thereof: 
 


§ 75-1-201. General Definitions. 
 
Subject to additional definitions contained in the subsequent chapters of 
the Uniform Commercial Code which are applicable to specific chapters 
or Parts thereof, and unless the context otherwise requires, in the Uniform 
Commercial Code: 


See attached document discussing changes to individual 
definitions. 
 
In order to make it clear that all definitions in the Uniform Commercial 
Code do not apply if the context otherwise requires, a new subsection 
(a) to that effect has been added, and the definitions now appear in 
subsection (b).  In other words, the definition applies whenever the 
defined term is used unless the context in which the defined term is 
used in the statute indicates that the term was not used in its defined 
sense. 
 
Consider, for example, Sections 3-103(a)(9) (defining “promise,” in 
relevant part, as “a written undertaking to pay money signed by the 
person undertaking to pay”) and 3-303(a)(1) (indicating that an 
instrument is issued or transferred for value if “the instrument is issued 
or transferred for a promise of performance, to the extent that the 
promise has been performed”).  It is clear from the statutory context of 
the use of the word “promise” in Section 3-303(a)(1) that the term was 
not used in the sense of its definition in Section 3-103(a)(9).  Thus, the 
Section 3-103(a)(9) definition should not be used to give meaning to 
the word “promise” in Section 3-303(a). 
 


§ 75-1-202.  Notice; Knowledge.  
 
(a)  Subject to subsection (f), a person has “notice” of a fact if the 
person: 
 
(1) has actual knowledge of it; 
 
(2) has received a notice or notification of it; or 
 
(3) from all the facts and circumstances known to the person at the time 
in question, has reason to know that it exists. 
 
(b)  “Knowledge” means actual knowledge.  “Knows” has a 
corresponding meaning. 
 
(c)  “Discover”, “learn”, or words of similar import refer to knowledge 
rather than to reason to know. 
 
(d)  A person “notifies” or “gives” a notice or notification to another 
person by taking such steps as may be reasonably required to inform 
the other person in ordinary course, whether or not the other person 
actually comes to know of it. 
 
(e)  Subject to subsection (f), a person “receives” a notice or 
notification when: 
 
(1) it comes to that person’s attention;  or 
 
(2) it is duly delivered in a form reasonable under the circumstances at 
the place of business through which the contract was made or at 
another location held out by that person as the place for receipt of such 
communications. 


§ 75-1-201. General Definitions. 
 
(25) Subject to subsection (27), a person has “notice” of a fact if the 
person: 
 
(A) Has actual knowledge of it;  
 
(B) Has received a notice or notification of it; or 
 
(C) From all the facts and circumstances known to the person at the time 
in question, has reason to know that it exists. 
 
A person “knows” or has “knowledge” of a fact when the person has 
actual knowledge of it. “Discover” or “learn” or a word or phrase of 
similar import refers to knowledge rather than to reason to know. The 
time and circumstances under which a notice or notification may cease to 
be effective are not determined by the Uniform Commercial Code. 


These provisions are substantive rather than purely definitional.  
Accordingly, they have been relocated from former Section 1-201 to 
this section. 
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(f)  Notice, knowledge, or a notice or notification received by an 
organization is effective for a particular transaction from the time it is 
brought to the attention of the individual conducting that transaction 
and, in any event, from the time it would have been brought to the 
individual’s attention if the organization had exercised due diligence.  
An organization exercises due diligence if it maintains reasonable 
routines for communicating significant information to the person 
conducting the transaction and there is reasonable compliance with the 
routines.  Due diligence does not require an individual acting for the 
organization to communicate information unless the communication is 
part of the individual’s regular duties or the individual has reason to 
know of the transaction and that the transaction would be materially 
affected by the information. 
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§ 75-1-203.  Lease Distinguished From Security Interest.  
 
(a)  Whether a transaction in the form of a lease creates a lease or 
security interest is determined by the facts of each case. 
 
(b)  A transaction in the form of a lease creates a security interest if the 
consideration that the lessee is to pay the lessor for the right to 
possession and use of the goods is an obligation for the term of the 
lease and is not subject to termination by the lessee, and: 
 
(1) the original term of the lease is equal to or greater than the 
remaining economic life of the goods; 
 
(2) the lessee is bound to renew the lease for the remaining economic 
life of the goods or is bound to become the owner of the goods; 
 
(3) the lessee has an option to renew the lease for the remaining 
economic life of the goods for no additional consideration or for 
nominal additional consideration upon compliance with the lease 
agreement; or 
 
(4) the lessee has an option to become the owner of the goods for no 
additional consideration or for nominal additional consideration upon 
compliance with the lease agreement. 
 
(c)  A transaction in the form of a lease does not create a security 
interest merely because: 
 
(1) the present value of the consideration the lessee is obligated to pay 
the lessor for the right to possession and use of the goods is 
substantially equal to or is greater than the fair market value of the 
goods at the time the lease is entered into; 
 
(2) the lessee assumes risk of loss of the goods; 
 
(3) the lessee agrees to pay, with respect to the goods, taxes, insurance, 
filing, recording, or registration fees, or service or maintenance costs; 
 
(4) the lessee has an option to renew the lease or to become the owner 
of the goods; 
 
(5) the lessee has an option to renew the lease for a fixed rent that is 
equal to or greater than the reasonably predictable fair market rent for 
the use of the goods for the term of the renewal at the time the option is 
to be performed; or 
 
(6) the lessee has an option to become the owner of the goods for a 
fixed price that is equal to or greater than the reasonably predictable 
fair market value of the goods at the time the option is to be performed. 
 
(d)  Additional consideration is nominal if it is less than the lessee’s 
reasonably predictable cost of performing under the lease agreement if 
the option is not exercised.  Additional consideration is not nominal if: 
 
(1) when the option to renew the lease is granted to the lessee, the rent 


§ 75-1-201. General Definitions. 
  
(37) “Security interest” means an interest in personal property or fixtures 
which secures payment or performance of an obligation. 
 
(A) The term also includes any interest of a consignor and a buyer of 
accounts, chattel paper, a payment intangible, or a promissory note in a 
transaction that is subject to Article 9. The special property interest of a 
buyer of goods on identification of such goods to a contract for sale under 
Section 75-2-401 is not a “security interest,” but a buyer may also acquire 
“security interest,” by complying with Article 9. Except as otherwise 
provided in Section 75-2-505, the right of a seller or lessor of goods under 
Article 2 or 2A to retain or acquire possession of the goods is not a 
“security interest,” but a seller or lessor may also acquire a “security 
interest” by complying with Article 9. The retention or reservation of title 
by a seller of goods notwithstanding shipment or delivery to the buyer 
(Section 75-2-401) is limited in effect to a reservation of a security 
interest. 
 
(B) Whether a transaction creates a lease or security interest is determined 
by the facts of each case; however, a transaction creates a security interest 
if the consideration the lessee is to pay the lessor for the right to 
possession and use of the goods is an obligation for the term of the lease 
not subject to termination by the lessee, and 
 
(i) The original term of the lease is equal to or greater than the remaining 
economic life of the goods, 
 
(ii) The lessee is bound to renew the lease for the remaining economic life 
of the goods or is bound to become the owner of the goods, 
 
(iii) The lessee has an option to renew the lease for the remaining 
economic life of the goods for no additional consideration or nominal 
additional consideration upon compliance with the lease agreement, or 
 
(iv) The lessee has an option to become the owner of the goods for no 
additional consideration or nominal additional consideration upon 
compliance with the lease agreement. 
 
(C) A transaction does not create a security interest merely because it 
provides that: 
 
(i) The present value of the consideration the lessee is obligated to pay the 
lessor for the right to possession and use of the goods is substantially 
equal to or is greater than the fair market value of the goods at the time 
the lease is entered into, 
 
(ii) The lessee assumes risk of loss of the goods, or agrees to pay taxes, 
insurance, filing, recording, or registration fees, or service or maintenance 
costs with respect to the goods, 
(iii) The lessee has an option to renew the lease or to become the owner of 
the goods, 
 
(iv) The lessee has an option to renew the lease for a fixed rent that is 
equal to or greater than the reasonably predictable fair market rent for the 


This section is substantively identical to those portions of former 
Section 1-201(37) that distinguished “true” leases from security 
interests, except that the definition of “present value” formerly 
embedded in Section 1-201(37) has been placed in Section 1-201(28). 
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is stated to be the fair market rent for the use of the goods for the term 
of the renewal determined at the time the option is to be performed; or 
 
(2) when the option to become the owner of the goods is granted to the 
lessee, the price is stated to be the fair market value of the goods 
determined at the time the option is to be performed. 
 
(e)  The “remaining economic life of the goods” and “reasonably 
predictable” fair market rent, fair market value, or cost of performing 
under the lease agreement must be determined with reference to the 
facts and circumstances at the time the transaction is entered into. 


use of the goods for the term of the renewal at the time the option is to be 
performed, or 
 
(v) The lessee has an option to become the owner of the goods for a fixed 
price that is equal to or greater than the reasonably predictable fair market 
value of the goods at the time the option is to be performed. 
 
(D) For purposes of this subsection (37): 
 
(i) Additional consideration is not nominal if: 
 
1. When the option to renew the lease is granted to the lessee the rent is 
stated to be the fair market rent for the use of the goods for the term of the 
renewal determined at the time the option is to be performed, or 
 
2. When the option to become the owner of the goods is granted to the 
lessee the price is stated to be the fair market value of the goods 
determined at the time the option is to be performed. Additional 
consideration is nominal if it is less than the lessee's reasonably 
predictable cost of performing under the lease agreement if the option is 
not exercised; 
 
(ii) “Reasonably predictable” and “remaining economic life of the goods” 
are to be determined with reference to the fact and circumstances at the 
time the transaction is entered into; and 
 
(iii) “Present value” means the amount as of a date certain of one or more 
sums payable in the future, discounted to the date certain. The discount is 
determined by the interest rate specified by the parties if the rate is not 
manifestly unreasonable at the time the transaction is entered into; 
otherwise, the discount is determined by a commercially reasonable rate 
that takes into account the facts and circumstances of each case at the time 
the transaction was entered into. 
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§ 75-1-204.  Value.    
 
Except as otherwise provided in Articles 3, 4, [and] 5, [and 6], a person 
gives value for rights if the person acquires them: 
 
(1) in return for a binding commitment to extend credit or for the 
extension of immediately available credit, whether or not drawn upon 
and whether or not a charge-back is provided for in the event of 
difficulties in collection; 
 
(2) as security for, or in total or partial satisfaction of, a preexisting 
claim; 
 
(3) by accepting delivery under a preexisting contract for purchase; or 
 
(4) in return for any consideration sufficient to support a simple 
contract. 
 


§ 75-1-201. General Definitions. 
 
(44) “Value,” except as otherwise provided with respect to negotiable 
instruments and bank collections (Sections 75-3-303, 75-4-208 and 75-4-
209), a person gives “value” for rights if he acquires them: 
 
(A) In return for a binding commitment to extend credit or for the 
extension of immediately available credit whether or not drawn upon and 
whether or not a charge-back is provided for in the event of difficulties in 
col-lection; or 
 
(B) As security for or in total or partial satisfaction of a preexisting claim; 
or 
 
(C) By accepting delivery pursuant to a preexisting contract for purchase; 
or 
 
(D) Generally, in return for any consideration sufficient to support a 
simple contract. 
 


Unchanged from former Section 1-201.  These provisions are 
substantive rather than purely definitional, and accordingly, have been 
relocated from former Section 1-201 to this section. 


§ 75-1-205.  Reasonable Time; Seasonableness.  
 
(a)  Whether a time for taking an action required by the Uniform 
Commercial Code is reasonable depends on the nature, purpose, and 
circumstances of the action. 
 
(b)  An action is taken seasonably if it is taken at or within the time 
agreed or, if no time is agreed, at or within a reasonable time. 
 


§ 75-1-204. Time; Reasonable Time; “Seasonably.” 
 
(2) What is a reasonable time for taking any action depends on the nature, 
purpose and circumstances of such action. 
 
(3) An action is taken “seasonably” when it is taken at or within the time 
agreed or if no time is agreed at or within a reasonable time. 


This section is derived from subsections (2) and (3) of former Section 
1-204.  Subsection (1) of that section is now incorporated in Section 1-
302(b). 


§ 75-1-206.  Presumptions.    
 
Whenever the Uniform Commercial Code creates a “presumption” with 
respect to a fact, or provides that a fact is “presumed,” the trier of fact 
must find the existence of the fact unless and until evidence is 
introduced that supports a finding of its nonexistence. 
 


§ 75-1-201. General Definitions. 
  
(31) “Presumption” or “presumed” means that the trier of fact must find 
the existence of the fact presumed unless and until evidence is introduced 
which would support a finding of its nonexistence. 


Stylistic changes only. 


UCC – Part 3 MS – Part 3  
§ 75-1-301.  Territorial Applicability; Parties’ Power to Choose 
Applicable Law.  
 
(a) Except as otherwise provided in this section, when a transaction 
bears a reasonable relation to this state and also to another state or 
nation the parties may agree that the law either of this state or of such 
other state or nation shall govern their rights and duties. 
 
(b) In the absence of an agreement effective under subsection (a), and 
except as provided in subsection (c), the Uniform Commercial Code 
applies to transactions bearing an appropriate relation to this state. 
 
(c) If one of the following provisions of the Uniform Commercial Code 
specifies the applicable law, that provision governs and a contrary 
agreement is effective only to the extent permitted by the law so 
specified: 
 
(1)  Section 75-2-402; 


§ 75-1-105. Territorial Application of the Code; Parties' Power to Choose 
Applicable Law. 
 
(1) Except as provided hereafter in this section, when a transaction bears a 
reasonable relation to this state and also to another state or nation the 
parties may agree that the law either of this state or of such other state or 
nation shall govern their rights and duties. Failing such agreement, this 
code applies to transactions bearing an appropriate relation to this state. 
Provided, however, the law of the State of Mississippi shall always govern 
the rights and duties of the parties in regard to disclaimers of implied 
warranties of merchantability or fitness, limitations of remedies for 
breaches of implied warranties of merchantability or fitness, or the 
necessity for privity of contract to maintain a civil action for breach of 
implied warranties of merchantability or fitness notwithstanding any 
agreement by the parties that the laws of some other state or nation shall 
govern the rights and duties of the parties. 
 
(2) Where one of the following provisions of this code specifies the 


While the revised Section 1-301 is substantively identical to the former 
UCC Section 1-105, it differs greatly from Mississippi’s current 
implementation of Section 1-105. 
 
At present, Section 1-105 of the Mississippi UCC prohibits the 
contractual choice of law of any state other than Mississippi to govern 
the rights and duties of the parties in regard to (a) disclaimers of 
implied warranties of merchantability or fitness, (b) limitations of 
remedies from breach of implied warranties of merchantability or 
fitness,  and (c) the necessity for privity of contract to maintain a civil 
action for breach of implied warranties of merchantability or fitness.  
See the attached Comment on Conflict of Laws Provision of Article 1 of 
the UCC for more detail. 
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(2)  Sections 75-2A-105 and 75-2A-106; 
 
(3)  Section 75-4-102; 
 
(4)  Section 75-4A-507; 
 
(5)  Section 75-5-116; 
 
[(6)  Section 6-103;] (Article 6 has been repealed in Mississippi) 
 
(7)  Section 75-8-110; 
 
(8)  Sections 75-9-301 through 75-9-307. 


applicable law, that provision governs and a contrary agreement is 
effective only to the extent permitted by the law (including the conflict of 
laws rules) so specified: 
 
Rights of creditors against sold goods (Section 75-2-402). 
 
Applicability of the Article on Leases (Sections 75-2A-105 and 75-2A-
106). 
 
Applicability of the Article on Bank Deposits and Collections (Section 
75-4-102). 
 
Governing law in the Article on Funds Transfers (Section 75-4A-507). 
 
Letters of credit (Section 75-5-116). 
 
Applicability of the Article on Investment Securities (Section 75-8-110). 
 
Law governing perfection, the effect of perfection or nonperfection, and 
the priority of security interests and agricultural liens (Sections 75-9-301 
through 75-9-307). 
 


 
 
 
 
 
 
 
 
Since MS has repealed Article 6 on Bulk Sales, this bracketed 
reference to Section 6-103 should not be included in this section if 
adopted in MS. 


§ 75-1-302.  Variation by Agreement.  
 
(a)  Except as otherwise provided in subsection (b) or elsewhere in the 
Uniform Commercial Code, the effect of provisions of the Uniform 
Commercial Code may be varied by agreement. 
 
(b)  The obligations of good faith, diligence, reasonableness, and care 
prescribed by the Uniform Commercial Code may not be disclaimed by 
agreement.  The parties, by agreement, may determine the standards by 
which the performance of those obligations is to be measured if those 
standards are not manifestly unreasonable. Whenever the Uniform 
Commercial Code requires an action to be taken within a reasonable 
time, a time that is not manifestly unreasonable may be fixed by 
agreement. 
 
(c)  The presence in certain provisions of the Uniform Commercial 
Code of the phrase “unless otherwise agreed”, or words of similar 
import, does not imply that the effect of other provisions may not be 
varied by agreement under this section. 
 


§ 75-1-102. Purposes; Rules of Construction; Variation by Agreement. 
 
(3) The effect of provisions of this code may be varied by agreement, 
except as otherwise provided in this code and except that the obligations 
of good faith, diligence, reasonableness and care prescribed by this code 
may not be disclaimed by agreement but the parties may by agreement 
determine the standards by which the performance of such obligations is 
to be measured if such standards are not manifestly unreasonable. 
 
(4) The presence in certain provisions of this code of the words “unless 
otherwise agreed” or words of similar import does not imply that the 
effect of other provisions may not be varied by agreement under 
subsection (3). 


This section combines the rules from subsections (3) and (4) of former 
Section 1-102 and subsection (1) of former Section 1-204.  No 
substantive changes are made. 


§ 75-1-303.  Course of Performance, Course of Dealing, and Usage of 
Trade.  
 
(a)  A “course of performance” is a sequence of conduct between the 
parties to a particular transaction that exists if: 
 
(1) the agreement of the parties with respect to the transaction involves 
repeated occasions for performance by a  party; and 
 
(2) the other party, with knowledge of the nature of the performance 
and opportunity for objection to it, accepts the performance or 
acquiesces in it without objection. 
 


§ 75-1-205. Course of Dealing and Usage of Trade. 
 
(1) A course of dealing is a sequence of previous conduct between the 
parties to a particular transaction which is fairly to be regarded as 
establishing a common basis of understanding for interpreting their 
expressions and other conduct. 
 
(2) A usage of trade is any practice or method of dealing having such 
regularity of observance in a place, vocation or trade as to justify an 
expectation that it will be observed with respect to the transaction in 
question. The existence and scope of such a usage are to be proved as 
facts. If it is established that such a usage is embodied in a written trade 
code or similar writing the interpretation of the writing is for the court. 


This section integrates the “course of performance” concept from 
Articles 2 and 2A into the principles of former Section 1-205, which 
deals with course of dealing and usage of trade.  In so doing, the 
section slightly modifies the articulation of the course of performance 
rules to fit more comfortably with the approach and structure of former 
Section 1-205. 
 
There are also slight modifications to be more consistent with the 
definition of “agreement” in former Section 1-201(3).  It should be 
noted that a course of performance that might otherwise establish a 
defense to the obligation of a party to a negotiable instrument is not 
available as a defense against a holder in due course who took the 
instrument without notice of that course of performance. 
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(b)  A “course of dealing” is a sequence of conduct concerning 
previous transactions between the parties to a particular transaction that 
is fairly to be regarded as establishing a common basis of 
understanding for interpreting their expressions and other conduct. 
 
(c)  A “usage of trade” is any practice or method of dealing having 
such regularity of observance in a place, vocation, or trade as to justify 
an expectation that it will be observed with respect to the transaction in 
question.  The existence and scope of such a usage must be proved as 
facts.  If it is established that such a usage is embodied in a trade code 
or similar record, the interpretation of the record is a question of law. 
 
(d)  A course of performance or course of dealing between the parties 
or usage of trade in the vocation or trade in which they are engaged or 
of which they are or should be aware is relevant in ascertaining the 
meaning of the parties’ agreement, may give particular meaning to 
specific terms of the agreement, and may supplement or qualify the 
terms of the agreement.  A usage of trade applicable in the place in 
which part of the performance under the agreement is to occur may be 
so utilized as to that part of the performance. 
 
(e)  Except as otherwise provided in subsection (f), the express terms of 
an agreement and any applicable course of performance, course of 
dealing, or usage of trade must be construed whenever reasonable as 
consistent with each other.  If such a construction is unreasonable: 
 
(1) express terms prevail over course of performance, course of 
dealing, and usage of trade; 
 
(2) course of performance prevails over course of dealing and usage of 
trade; and 
 
(3) course of dealing prevails over usage of trade. 
 
(f)  Subject to Section 75-2-209, a course of performance is relevant to 
show a waiver or modification of any term inconsistent with the course 
of performance. 
 
(g)  Evidence of a relevant usage of trade offered by one party is not 
admissible unless that party has given the other party notice that the 
court finds sufficient to prevent unfair surprise to the other party. 
 


(3) A course of dealing between parties and any usage of trade in the 
vocation or trade in which they are engaged or of which they are or should 
be aware give particular meaning to and supplement or qualify terms of an 
agreement. 
 
(4) The express terms of an agreement and an applicable course of dealing 
or usage of trade shall be construed wherever reasonable as consistent 
with each other; but when such construction is unreasonable, express 
terms control both course of dealing and usage of trade and course of 
dealing controls usage of trade. 
 
(5) An applicable usage of trade in the place where any part of 
performance is to occur shall be used in interpreting the agreement as to 
that part of the performance. 
 
(6) Evidence of a relevant usage of trade offered by one party is not 
admissible unless and until he has given the other party such notice as the 
court finds sufficient to prevent unfair surprise to the latter. 


§ 75-1-304.  Obligation of Good Faith.    
 
Every contract or duty within the Uniform Commercial Code imposes 
an obligation of good faith in its performance and enforcement. 
 


§ 75-1-203. Obligation of Good Faith. 
 
Every contract or duty within this code imposes an obligation of good 
faith in its performance or enforcement. 


Except for changing the form of reference to the Uniform Commercial 
Code, this section is identical to former Section 1-203. 


§ 75-1-305.  Remedies to Be Liberally Administered.  
 
(a)  The remedies provided by the Uniform Commercial Code must be 
liberally administered to the end that the aggrieved party may be put in 
as good a position as if the other party had fully performed but neither 
consequential or special damages nor penal damages may be had 
except as specifically provided in the Uniform Commercial Code or by 
other rule of law. 


§ 75-1-106. Remedies to Be Liberally Administered. 
 
(1) The remedies provided by this code shall be liberally administered to 
the end that the aggrieved party may be put in as good a position as if the 
other party had fully performed but neither consequential or special nor 
penal damages may be had except as specifically provided in this code or 
by other rule of law. 
 


Other than changes in the form of reference to the Uniform 
Commercial Code, this section is identical to former Section 1-106. 
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(b)  Any right or obligation declared by the Uniform Commercial Code 
is enforceable by action unless the provision declaring it specifies a 
different and limited effect. 
 


(2) Any right or obligation declared by this code is enforceable by action 
unless the provision declaring it specifies a different and limited effect. 
 


§ 75-1-306.  Waiver or Renunciation of Claim or Right After Breach.    
 
A claim or right arising out of an alleged breach may be discharged in 
whole or in part without consideration by agreement of the aggrieved 
party in an authenticated record. 
 


§ 75-1-107. Waiver or Renunciation of Claim or Right After Breach. 
 
Any claim or right arising out of an alleged breach can be discharged in 
whole or in part without consideration by a written waiver or renunciation 
signed and delivered by the aggrieved party. 
 


This section changes former law in two respects.  First, former Section 
1-107, requiring the “delivery” of a “written waiver or renunciation” 
merges the separate concepts of the aggrieved party’s agreement to 
forego rights and the manifestation of that agreement.  This section 
separates those concepts, and explicitly requires agreement of the 
aggrieved party.  Second, the revised section reflects developments in 
electronic commerce by providing for memorialization in an 
authenticated record.  In this context, a party may “authenticate” a 
record by (i) signing a record that is a writing or (ii) attaching to or 
logically associating with a record that is not a writing an electronic 
sound, symbol or process with the present intent to adopt or accept the 
record.  See Sections 1-201(b)(37) and 9-102(a)(7).  


§ 75-1-307.  Prima Facie Evidence By Third-Party Documents.    
 
A document in due form purporting to be a bill of lading, policy or 
certificate of insurance, official weigher’s or inspector’s certificate, 
consular invoice, or any other document authorized or required by the 
contract to be issued by a third party is prima facie evidence of its own 
authenticity and genuineness and of the facts stated in the document by 
the third party. 


§ 75-1-202. Prima Facie Evidence by Third Party Documents. 
 
A document in due form purporting to be a bill of lading, policy or 
certificate of insurance, official weigher’s or inspector's certificate, 
consular invoice, or any other document authorized or required by the 
contract to be issued by a third party shall be prima facie evidence of its 
own authenticity and genuineness and of the facts stated in the document 
by the third party. 
 


Except for minor stylistic changes, this Section is identical to former 
Section 1-202. 


§ 75-1-308.  Performance or Acceptance Under Reservation of Rights.  
 
(a)  A party that with explicit reservation of rights performs or 
promises performance or assents to performance in a manner 
demanded or offered by the other party does not thereby prejudice the 
rights reserved.  Such words as “without prejudice,” “under protest,” or 
the like are sufficient. 
 
(b)  Subsection (a) does not apply to an accord and satisfaction. 
 


§ 75-1-207. Performance or Acceptance Under Reservation of Rights. 
 
(1) A party who, with explicit reservation of rights, performs or promises 
performance or assents to performance in a manner demanded or offered 
by the other party does not thereby prejudice the rights reserved. Such 
words as “without prejudice,” “under protest” or the like are sufficient. 
 
(2) Subsection (1) does not apply to an accord and satisfaction. 
 


This section is identical to former Section 1-207. 


§ 75-1-309.  Option to Accelerate at Will.    
 
A term providing that one party or that party’s successor in interest 
may accelerate payment or performance or require collateral or 
additional collateral “at will” or when the party “deems itself insecure,” 
or words of similar import, means that the party has power to do so 
only if that party in good faith believes that the prospect of payment or 
performance is impaired.  The burden of establishing lack of good faith 
is on the party against which the power has been exercised. 
 


§ 75-1-208. Option to Accelerate at Will. 
 
A term providing that one party or his successor in interest may accelerate 
payment or performance or require collateral or additional collateral “at 
will” or “when he deems himself insecure” or in words of similar import 
shall be construed to mean that he shall have power to do so only if he in 
good faith believes that the prospect of payment or performance is 
impaired. The burden of establishing lack of good faith is on the party 
against whom the power has been exercised. 
 


Except for minor stylistic changes, this section is identical to former 
Section 1-208. 


§ 75-1-310.  Subordinated Obligations.    
 
An obligation may be issued as subordinated to performance of another 
obligation of the person obligated, or a creditor may subordinate its 
right to performance of an obligation by agreement with either the 
person obligated or another creditor of the person obligated.  
Subordination does not create a security interest as against either the 
common debtor or a subordinated creditor. 
 


No corresponding provision. This section is substantively identical to former Section 1-209.  The 
language in that section stating that it “shall be construed as declaring 
the law as it existed prior to the enactment of this section and not as 
modifying it” has been deleted. 
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Comparison of Revised Uniform Commercial Code Article 1 with Current Mississippi Statutes 


Prepared by Mississippi Secretary of State, Policy & Research Division 


June 2009 


 


Revised definitions, Uniform Commercial Code Section 1-201 


Introduction. Of the following revised Article 1 definitions, most differ from prior versions only stylistically or in terms of their organization.  However, 
some minor substantive changes have been adopted to particular definitions, most notably “bank,” “fault,” “organization,” “person” and “surety.”  
Adopting the revised Article 1 will also add definitions of “consumer,” “record” and “state,” none of which are currently contained in Mississippi’s 
implementation of the UCC.  The most notable substantive change in this revision of Article 1 is contained in the revised definition of “good faith”:  
whereas the former definition defined good faith simply as honesty in fact, the revised definition adds the element of commercial reasonableness. 


Some definitions in former Section 1-201 have been reformulated as substantive provisions and have been moved to other sections.   See Sections 1-202 
(explicating concepts of notice and knowledge formerly addressed in Sections 1-201(25)-(27)), 1-204 (determining when a person gives value for rights, 
replacing the definition of “value” in former Section 1-201(44)), and 1-206 (addressing the meaning of presumptions, replacing the definitions of 
“presumption” and “presumed” in former Section 1-201(31)).  Similarly, the portion of the definition of “security interest” in former Section 1-201(37) 
which explained the difference between a security interest and a lease has been relocated to Section 1-203. 


Two definitions in former Section 1-201 have been deleted.  The definition of “honor” in former Section 1-201(21) has been moved to Section 2-
103(1)(b), inasmuch as the definition only applies to the use of the word in Article 2.  The definition of “telegram” in former Section 1-201(41) has been 
deleted because that word no longer appears in the definition of “conspicuous.” 


Revised UCC Current MS statute Changes from prior version of Article 1 
   
(1)  “Action”, in the sense of a judicial proceeding, 
includes recoupment, counterclaim, set-off, suit in 
equity, and any other proceeding in which rights 
are determined. 


(1) “Action” in the sense of a judicial proceeding 
includes recoupment, counterclaim, set-off, suit 
in equity and any other proceedings in which 
rights are determined. 


(Definition up to date) 


Unchanged from the prior version. 
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(2)  “Aggrieved party” means a party entitled to 
pursue a remedy. 


(2) “Aggrieved party” means a party entitled to 
resort to a remedy. 


(Definition up to date) 


Unchanged from the prior version. 


(3)  “Agreement”, as distinguished from 
“contract”, means the bargain of the parties in fact, 
as found in their language or inferred from other 
circumstances, including course of performance,  


course of dealing, or usage of trade as provided in 
Section § 75-1-303. 


(3) “Agreement” means the bargain of the parties 
in fact as found in their language or by 
implication from other circumstances including 
course of dealing or usage of trade or course of  


performance as provided in this code (Sections 
75-1-205 and 75-2-208). Whether an agreement 
has legal consequences is determined by the 
provisions of this code, if applicable; otherwise 
by the law of contracts (Section 75-1-103). 
(Compare “Contract.”) 


Revised definition derived from former Section 
1-201.  The revised definition does not appear to 
differ much in substance from Mississippi’s 
current definition. 


(4)  “Bank” means a person engaged in the 
business of banking and includes a savings bank, 
savings and loan association, credit union, and trust 
company. 


(4) “Bank” means any person engaged in the 
business of banking. 


Revised definition derived from Section 4A-104.  
The new definition explicitly recognizes savings 
banks, savings and loan associations, credit 
unions and trust companies as banks. 


(5)  “Bearer” means a person in possession of a 
negotiable instrument, document of title, or 
certificated security that is payable to bearer or 
indorsed in blank. 


(5) “Bearer” means a person in control of a 
negotiable electronic document of title or a 
person in possession of an instrument, negotiable 
tangible document of title, or certificated 
security payable to bearer or indorsed in blank. 


Unchanged from the prior version, which was 
derived from § 191 of the Uniform Negotiable 
Instruments Law. 


(6)  “Bill of lading” means a document evidencing 
the receipt of goods for shipment issued by a 
person engaged in the business of transporting or 
forwarding goods. 


(6) “Bill of lading” means a document of title 
evidencing the receipt of goods for shipment 
issued by a person engaged in the business of 
directly or indirectly transporting or forwarding 
goods. The term does not include a warehouse 


Revised definition derived from former Section 
1-201.  The revised definition does not appear to 
differ much in substance from Mississippi’s 
current definition. 
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receipt. 


(7)  “Branch” includes a separately incorporated 
foreign branch of a bank. 


(7) “Branch” includes a separately incorporated 
foreign branch of a bank. 


(Definition up to date) 


Unchanged from the prior version. 


(8)  “Burden of establishing” a fact means the 
burden of persuading the trier of fact that the 
existence of the fact is more probable than its 
nonexistence. 


(8) “Burden of establishing” a fact means the 
burden of persuading the triers of fact that the 
existence of the fact is more probable than its 
nonexistence. 


(Definition up to date) 


Unchanged from the prior version. 


(9)  “Buyer in ordinary course of business” means 
a person that buys goods in good faith, without 
knowledge that the sale violates the rights of 
another person in the goods, and in the ordinary 
course from a person, other than a pawnbroker, in 
the business of selling goods of that kind.  A 
person buys goods in the ordinary course if the sale 
to the person comports with the usual or customary 
practices in the kind of business in which the seller 
is engaged or with the seller’s own usual or 
customary practices.  A person that sells oil, gas, or 
other minerals at the wellhead or minehead is a 
person in the business of selling goods of that kind.  
A buyer in ordinary course of business may buy for 
cash, by exchange of other property, or on secured 
or unsecured credit, and may acquire goods or 
documents of title under a preexisting contract for 
sale.  Only a buyer that takes possession of the 
goods or has a right to recover the goods from the 


(9) “Buyer in ordinary course of business” 
means a person that buys goods in good faith, 
without knowledge that the sale violates the 
rights of another person in the goods, and in the 
ordinary course from a person, other than a 
pawnbroker, in the business of selling goods of 
that kind. A person buys goods in the ordinary 
course if the sale to the person comports with the 
usual or customary practices in the kind of 
business in which the seller is engaged or with 
the seller's own usual or customary practices. A 
person that sells oil, gas, or other minerals at the 
wellhead or minehead is a person in the business 
of selling goods of that kind. A buyer in the 
ordinary course of business may buy for cash, by 
exchange of other property, or on secured or 
unsecured credit, and may acquire goods or 
documents of title under a preexisting contract 
for sale. Only a buyer that takes possession of 


Except for minor stylistic changes, identical to 
former Section 1-201. 
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seller under Article 2 may be a buyer in ordinary 
course of business.  “Buyer in ordinary course of 
business” does not include a person that acquires 
goods in a transfer in bulk or as security for or in 
total or partial satisfaction of a money debt. 


the goods or has a right to recover the goods 
from the seller under Title 75, Chapter 2, may be 
a buyer in ordinary course of business. A person 
that acquires goods in a transfer in bulk or as 
security for or in total or partial satisfaction of a 
money debt is not a buyer in ordinary course of 
business. 


(10)  “Conspicuous”, with reference to a term, 
means so written, displayed, or presented that a 
reasonable person against which it is to operate 
ought to have noticed it.  Whether a term is 
“conspicuous” or not is a decision for the court.  
Conspicuous terms include the following: 


(A) a heading in capitals equal to or 
greater in size than the surrounding text, or 
in contrasting type, font, or color to the 
surrounding text of the same or lesser size; 
and 


(B) language in the body of a record or 
display in larger type than the surrounding 
text, or in contrasting type, font, or color to 
the surrounding text of the same size, or 
set off from surrounding text of the same 
size by symbols or other marks that call 
attention to the language. 


(10) “Conspicuous,” with reference to a term, 
means so written, displayed, or presented that a 
reasonable person against which it is to operate 
ought to have noticed it. Whether a term is 
“conspicuous” or not is a decision for the court. 
Conspicuous terms include the following: 


(A) A heading in capitals equal to or 
greater in size than the surrounding text, 
or in contrasting type, font, or color to 
the surrounding text of the same or 
lesser size; and 


(B) Language in the body of a record or 
display in larger type than the 
surrounding text, or in contrasting type, 
font, or color to the surrounding text of 
the same size, or set off from 
surrounding text of the same size by 
symbols or other marks that call 
attention to the language. 


(Definition up to date) 


Unchanged from the prior version. 
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(11)  “Consumer” means an individual who enters 
into a transaction primarily for personal, family, or 
household purposes. 


Currently no corresponding definition in 
Mississippi’s implementation of the UCC. 


Derived from Section 9-102(a)(25). 


(12)  “Contract”, as distinguished from 
“agreement”, means the total legal obligation that 
results from the parties’ agreement as determined 
by the Uniform Commercial Code as supplemented 
by any other applicable laws. 


(11) “Contract” means the total legal obligation 
which results from the parties' agreement as 
affected by this code and any other applicable 
rules of law. (Compare “Agreement.”) 


Except for minor stylistic changes, identical to 
former Section 1-201. 


(13)  “Creditor” includes a general creditor, a 
secured creditor, a lien creditor, and any 
representative of creditors, including an assignee 
for the benefit of creditors, a trustee in bankruptcy, 
a receiver in equity, and an executor or 
administrator of an insolvent debtor’s or assignor’s 
estate. 


(12) “Creditor” includes a general creditor, a 
secured creditor, a lien creditor and any 
representative of creditors, including an assignee 
for the benefit of creditors, a trustee in 
bankruptcy, a receiver in equity and an executor 
or administrator of an insolvent debtor's or 
assignor's estate. 


(Definition up to date) 


Unchanged from former Section 1-201. 


(14)  “Defendant” includes a person in the position 
of defendant in a counterclaim, cross-claim, or 
third-party claim. 


(13) “Defendant” includes a person in the 
position of defendant in a cross-action or 
counterclaim. 


Except for minor stylistic changes, identical to 
former Section 1-201. 


(15)  “Delivery”, with respect to an instrument, 
document of title, or chattel paper, means 
voluntary transfer of possession. 


(14) “Delivery” with respect to an electronic 
document of title means voluntary transfer of 
control and with respect to instruments, tangible 
documents of title, chattel paper, or certificated 
securities means voluntary transfer of 
possession. 


Derived from former Section 1-201.  The 
reference to certificated securities has been 
deleted in light of the more specific treatment of 
the matter in Section 8-301. 


(16)  “Document of title” includes bill of lading, 
dock warrant, dock receipt, warehouse receipt or 


(15) “Document of title” means a record (i) that 
in the regular course of business or financing is 


Unchanged from former Section 1-201. 
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order for the delivery of goods, and also any other 
document which in the regular course of business 
or financing is treated as adequately evidencing 
that the person in possession of it is entitled to 
receive, hold, and dispose of the document and the 
goods it covers.  To be a document of title, a 
document must purport to be issued by or 
addressed to a bailee and purport to cover goods in 
the bailee’s possession which are either identified 
or are fungible portions of an identified mass. 


treated as adequately evidencing that the person 
in possession or control of the record is entitled 
to receive, control, hold, and dispose of the 
record and the goods the record covers and (ii) 
that purports to be issued by or addressed to a 
bailee and to cover goods in the bailee's 
possession which are either identified or are 
fungible portions of an identified mass. The term 
includes a bill of lading, transport document, 
dock warrant, dock receipt, warehouse receipt, 
and order for delivery of goods. An electronic 
document of title is evidenced by a record 
consisting of information stored in an electronic 
medium. A tangible document of title is 
evidenced by a record consisting of information 
that is inscribed on a tangible medium. 


(17)  “Fault” means a default, breach, or wrongful 
act or omission. 


 


(16) “Fault” means wrongful act, omission or 
breach. 


Derived from former Section 1-201.  “Default” 
has been added to the list of events constituting 
fault. 


(18)  “Fungible goods” means: 


(A) goods of which any unit, by nature or 
usage of trade, is the equivalent of any 
other like unit; or 


(B) goods that by agreement are treated as 
equivalent. 


(17) “Fungible” with respect to goods or 
securities means goods or securities of which 
any unit is, by nature or usage of trade, the 
equivalent of any other like unit. Goods which 
are not fungible shall be deemed fungible for the 
purposes of this code to the extent that under a 
particular agreement or document unlike units 
are treated as equivalents. 


Derived from former Section 1-201.  References 
to securities have been deleted because Article 8 
no longer uses the term “fungible” to describe 
securities.  Accordingly, this provision now 
defines the concept only in the context of goods. 


(19)  “Genuine” means free of forgery or (18) “Genuine” means free of forgery or Unchanged from former Section 1-201. 
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counterfeiting. counterfeiting. 


(Definition up to date) 


(20)  “Good faith,” except as otherwise provided in 
Article 5, means honesty in fact and the observance 
of reasonable commercial standards of fair dealing. 


(19) “Good faith” means honesty in fact in the 
conduct or transaction concerned. 


The former version of Section 1-201(19) 
defined “good faith” simply as honesty in 
fact; the definition contained no element of 
commercial reasonableness.  Over time, 
however, amendments to other articles of the 
UCC touching upon good faith began to 
incorporate the element of objective 
commercial reasonableness. 
 
Thus, the definition of “good faith” in this 
section merely confirms what has been the 
case for a number of years as articles of the 
UCC have been amended or revised – the 
obligation of “good faith,” applicable in each 
article, is to be interpreted in the context of 
all articles except for Article 5 as including 
both the subjective element of honesty in 
fact and the objective element of the 
observance of reasonable commercial 
standards of fair dealing. 
 
Of course, as noted in the statutory text, the 
definition of “good faith” in this section does 
not apply when the narrower definition of 
“good faith” in revised Article 5 is 
applicable. 
 
As noted above, the definition of “good 
faith” in this section requires not only 
honesty in fact but also “observance of 
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reasonable commercial standards of fair 
dealing.”  Although “fair dealing” is a broad 
term that must be defined in context, it is 
clear that it is concerned with the fairness of 
conduct rather than the care with which an 
act is performed.  This is an entirely different 
concept than whether a party exercised 
ordinary care in conducting a transaction.  
Both concepts are to be determined in the 
light of reasonable commercial standards, 
but those standards in each case are directed 
to different aspects of commercial conduct. 
 


(21)  “Holder” means: 


(A) the person in possession of a negotiable 
instrument that is payable either to bearer or to an 
identified person that is the person in possession; 
or 


(B) the person in possession of a document of title 
if the goods are deliverable either to bearer or to 
the order of the person in possession. 


(20) “Holder” means: 


(A) The person in possession of a negotiable 
instrument that is payable either to bearer or to 
an identified person that is the person in 
possession; 


(B) The person in possession of a negotiable 
tangible document of title if the goods are 
deliverable either to bearer or to the order of the 
person in possession; or 


(C) A person in control of a negotiable electronic 
document of title. 


Derived from former Section 1-201.  The 
definition has been reorganized for clarity. 


(22)  “Insolvency proceeding” includes an 
assignment for the benefit of creditors or other 
proceeding intended to liquidate or rehabilitate the 
estate of the person involved. 


(22) “Insolvency proceedings” includes any 
assignment for the benefit of creditors or other 
proceedings intended to liquidate or rehabilitate 
the estate of the person involved. 


Unchanged from the prior version. 
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(Definition up to date) 


N/A (21) To “honor” is to pay or to accept and pay, or 
where a credit so engages to purchase or 
discount a draft complying with the terms of the 
credit. 


This provision, based on former Article 1 
provision was deleted from current version of 
Article 1. See “Introduction.”  


(23)  “Insolvent” means: 


(A) having generally ceased to pay debts in the 
ordinary course of business other than as a result of 
bona fide dispute; 


(B) being unable to pay debts as they become due; 
or 


(C) being insolvent within the meaning of federal 
bankruptcy law. 


(23) A person is “insolvent” who either has 
ceased to pay his debts in the ordinary course of 
business or cannot pay his debts as they become 
due or is insolvent within the meaning of the 
federal bankruptcy law. 


Derived from former Section 1-201 and 
reorganized. 


(24)  “Money” means a medium of exchange 
currently authorized or adopted by a domestic or 
foreign government.  The term includes a monetary 
unit of account established by an 
intergovernmental organization or by agreement 
between two or more countries. 


(24) “Money” means a medium of exchange 
authorized or adopted by a domestic or foreign 
government and includes a monetary unit of 
account established by an intergovernmental 
organization or by agreement between two (2) or 
more nations. 


Substantively identical to former Section 1-201. 


(25)  “Organization” means a person other than an 
individual. 


(28) “Organization” includes a corporation, 
government or governmental subdivision or 
agency, business trust, estate, trust, partnership 
or association, two (2) or more persons having a 
joint or common interest, or any other legal or 


The former definition of this word has been 
replaced with the standard definition used in acts 
prepared by the National Conference of 
Commissioners on Uniform State Laws. 
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commercial entity. 


(26)  “Party”, as distinguished from “third party”, 
means a person that has engaged in a transaction or 
made an agreement subject to the Uniform 
Commercial Code. 


(29) “Party,” as distinct from “third party,” 
means a person who has engaged in a transaction 
or made an agreement within this code. 


Substantively identical to former Section 1-201. 


(27)  “Person” means an individual, corporation, 
business trust, estate, trust, partnership, limited 
liability company, association, joint venture, 
government, governmental subdivision, agency, or 
instrumentality, public corporation, or any other 
legal or commercial entity. 


(30) “Person” includes an individual or an 
organization (see Section 75-1-102). 


The former definition of this word has been 
replaced with the standard definition used in acts 
prepared by the National Conference of 
Commissioners on Uniform State Laws. 
 


(28)  “Present value” means the amount as of a 
date certain of one or more sums payable in the 
future, discounted to the date certain by use of 
either an interest rate specified by the parties if that 
rate is not manifestly unreasonable at the time the 
transaction is entered into or, if an interest rate is 
not so specified, a commercially reasonable rate 
that takes into account the facts and circumstances 
at the time the transaction is entered into. 


(37)(D)(iii) “Present value” means the amount as 
of a date certain of one or more sums payable in 
the future, discounted to the date certain. The 
discount is determined by the interest rate 
specified by the parties if the rate is not 
manifestly unreasonable at the time the 
transaction is entered into; otherwise, the 
discount is determined by a commercially 
reasonable rate that takes into account the facts 
and circumstances of each case at the time the 
transaction was entered into. 


This definition was formerly contained within 
the definition of “security interest” in former 
Section 1-201(37). 
 
 


(29)  “Purchase” means taking by sale, lease, 
discount, negotiation, mortgage, pledge, lien, 
security interest, issue or reissue, gift, or any other 
voluntary transaction creating an interest in 
property. 


(32) “Purchase” includes taking by sale, 
discount, negotiation, mortgage, pledge, lien, 
security interest, issue or reissue, gift, or any 
other voluntary transaction creating an interest in 
property. 


Derived from former Section 1-201.  The form 
of definition has been changed from “includes” 
to “means.” 
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N/A (31) “Presumption” or “presumed” means that 
the trier of fact must find the existence of the fact 
presumed unless and until evidence is introduced 
which would support a finding of its 
nonexistence. 


Previous definition moved to Section 1-206 (see 
other UCC chart, first column). 


(30)  “Purchaser” means a person that takes by 
purchase. 


(33) “Purchaser” means a person who takes by 
purchase. 


(Definition up to date) 


Unchanged from the prior version. 


(31)  “Record” means information that is inscribed 
on a tangible medium or that is stored in an 
electronic or other medium and is retrievable in 
perceivable form. 


Currently no corresponding definition in 
Mississippi’s implementation of the UCC. 


Derived from Section 9-102(a)(69). 


(32)  “Remedy” means any remedial right to which 
an aggrieved party is entitled with or without resort 
to a tribunal. 


(34) “Remedy” means any remedial right to 
which an aggrieved party is entitled with or 
without resort to a tribunal. 


(Definition up to date) 


Unchanged from the prior version. 


(33)  “Representative” means a person empowered 
to act for another, including an agent, an officer of 
a corporation or association, and a trustee, 
executor, or administrator of an estate. 


(35) “Representative” includes an agent, an 
officer of a corporation or association, and a 
trustee, executor or administrator of an estate, or 
any other person empowered to act for another. 


Derived from former Section 1-201.  
Reorganized, and form changed from “includes” 
to “means.” 


(34)  “Right” includes remedy. (36) “Rights” includes remedies. Except for minor stylistic changes, identical to 
former Section 1-201. 


(35)  “Security interest” means an interest in 
personal property or fixtures which secures 
payment or performance of an obligation.  
“Security interest” includes any interest of a 


(37) “Security interest” means an interest in 
personal property or fixtures which secures 
payment or performance of an obligation. 


The definition is the first paragraph of the 
definition of “security interest” in former Section 
1-201, with minor stylistic changes.  The 
remaining portion of that definition has been 


11 
 







consignor and a buyer of accounts, chattel paper, a 
payment intangible, or a promissory note in a 
transaction that is subject to Article 9.  “Security 
interest” does not include the special property 
interest of a buyer of goods on identification of 
those goods to a contract for sale under Section 75-
2-401, but a buyer may also acquire a “security 
interest” by complying with Article 9.  Except as 
otherwise provided in Section 75-2-505, the right 
of a seller or lessor of goods under Article 2 or 2A 
to retain or acquire possession of the goods is not a 
“security interest”, but a seller or lessor may also 
acquire a “security interest” by complying with 
Article 9.  The retention or reservation of title by a 
seller of goods notwithstanding shipment or 
delivery to the buyer under Section 75-2-401 is 
limited in effect to a reservation of a “security 
interest.”  Whether a transaction in the form of a 
lease creates a “security interest” is determined 
pursuant to Section 75-1-203. 


(A) The term also includes any interest of a 
consignor and a buyer of accounts, chattel paper, 
a payment intangible, or a promissory note in a 
transaction that is subject to Article 9. The 
special property interest of a buyer of goods on 
identification of such goods to a contract for sale 
under Section 75-2-401 is not a “security 
interest,” but a buyer may also acquire “security 
interest,” by complying with Article 9. Except as 
otherwise provided in Section 75-2-505, the right 
of a seller or lessor of goods under Article 2 or 
2A to retain or acquire possession of the goods is 
not a “security interest,” but a seller or lessor 
may also acquire a “security interest” by 
complying with Article 9. The retention or 
reservation of title by a seller of goods 
notwithstanding shipment or delivery to the 
buyer (Section 75-2-401) is limited in effect to a 
reservation of a security interest. 


(B) Whether a transaction creates a lease or 
security interest is determined by the facts of 
each case; however, a transaction creates a 
security interest if the consideration the lessee is 
to pay the lessor for the right to possession and 
use of the goods is an obligation for the term of 
the lease not subject to termination by the lessee, 
and 


(i) The original term of the lease is equal to or 
greater than the remaining economic life of the 
goods, 


moved to Section 1-203. 
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(ii) The lessee is bound to renew the lease for the 
remaining economic life of the goods or is bound 
to become the owner of the goods, 


(iii) The lessee has an option to renew the lease 
for the remaining economic life of the goods for 
no additional consideration or nominal additional 
consideration upon compliance with the lease 
agreement, or 


(iv) The lessee has an option to become the 
owner of the goods for no additional 
consideration or nominal additional 
consideration upon compliance with the lease 
agreement. 


(C) A transaction does not create a security 
interest merely because it provides that: 


(i) The present value of the consideration the 
lessee is obligated to pay the lessor for the right 
to possession and use of the goods is 
substantially equal to or is greater than the fair 
market value of the goods at the time the lease is 
entered into, 


(ii) The lessee assumes risk of loss of the goods, 
or agrees to pay taxes, insurance, filing, 
recording, or registration fees, or service or 
maintenance costs with respect to the goods, 


(iii) The lessee has an option to renew the lease 
or to become the owner of the goods, 
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(iv) The lessee has an option to renew the lease 
for a fixed rent that is equal to or greater than the 
reasonably predictable fair market rent for the 
use of the goods for the term of the renewal at 
the time the option is to be performed, or 


(v) The lessee has an option to become the 
owner of the goods for a fixed price that is equal 
to or greater than the reasonably predictable fair 
market value of the goods at the time the option 
is to be performed. 


(D) For purposes of this subsection (37): 


(i) Additional consideration is not nominal if: 


1. When the option to renew the lease is granted 
to the lessee the rent is stated to be the fair 
market rent for the use of the goods for the term 
of the renewal determined at the time the option 
is to be performed, or 


2. When the option to become the owner of the 
goods is granted to the lessee the price is stated 
to be the fair market value of the goods 
determined at the time the option is to be 
performed. Additional consideration is nominal 
if it is less than the lessee's reasonably 
predictable cost of performing under the lease 
agreement if the option is not exercised; 


(ii) “Reasonably predictable” and “remaining 
economic life of the goods” are to be determined 
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with reference to the fact and circumstances at 
the time the transaction is entered into; and 


(iii) “Present value” means the amount as of a 
date certain of one or more sums payable in the 
future, discounted to the date certain. The 
discount is determined by the interest rate 
specified by the parties if the rate is not 
manifestly unreasonable at the time the 
transaction is entered into; otherwise, the 
discount is determined by a commercially 
reasonable rate that takes into account the facts 
and circumstances of each case at the time the 
transaction was entered into. 


(36)  “Send” in connection with a writing, record, 
or notice means: 


(A) to deposit in the mail or deliver for 
transmission by any other usual means of 
communication with postage or cost of 
transmission provided for and properly addressed 
and, in the case of an instrument, to an address 
specified thereon or otherwise agreed, or if there be 
none to any address reasonable under the 
circumstances; or 


(B) in any other way to cause to be received any 
record or notice within the time it would have 
arrived if properly sent. 


(38) “Send” in connection with a writing, record, 
or notice means: 


(A) To deposit in the mail or deliver for 
transmission by any other usual means of 
communication with postage or cost of 
transmission provided for and properly 
addressed and, in the case of an instrument, to an 
address specified thereon or otherwise agreed, or 
if there be none to any address reasonable under 
the circumstances; or 


(B) In any other way to cause to be received any 
record or notice within the time it would have 
arrived if properly sent. 


(Definition up to date) 


Derived from former Section 1-201.  Compare 
with “notifies.” 
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(37)  “Signed” includes using any symbol executed 
or adopted with present intention to adopt or accept 
a writing. 


(39) “Signed” includes any symbol executed or 
adopted by a party with present intention to 
authenticate a writing. 


Derived from former Section 1-201.  Former 
Section 1-201 referred to “intention to 
authenticate”; because other articles now use the 
term “authenticate,” the language has been 
changed to “intention to adopt or accept.” 


(38)  “State” means a State of the United States, 
the District of Columbia, Puerto Rico, the United 
States Virgin Islands, or any territory or insular 
possession subject to the jurisdiction of the United 
States. 


Currently no corresponding definition in 
Mississippi’s implementation of the UCC. 


This is the standard definition of the term used in 
acts prepared by the National Conference of 
Commissioners on Uniform State Laws. 


(39)  “Surety” includes a guarantor or other 
secondary obligor. 


(40) “Surety” includes guarantor. This definition makes it clear that “surety” 
includes all secondary obligors, not just those 
whose obligation refers to the person obligated 
as a surety. 


(40)  “Term” means a portion of an agreement that 
relates to a particular matter. 


(42) “Term” means that portion of an agreement 
which relates to a particular matter. 


Unchanged from the prior version. 


N/A (41) “Telegram” includes a message transmitted 
by radio, teletype, cable, any mechanical method 
of transmission, or the like. 


This provision, based on former Article 1 
provision was deleted from current version of 
Article 1. See “Introduction.” 


(41)  “Unauthorized signature” means a signature 
made without actual, implied, or apparent 
authority.  The term includes a forgery. 


(43) “Unauthorized” signature means one made 
without actual, implied or apparent authority and 
includes a forgery. 


Unchanged from the prior version. 


(42)  “Warehouse receipt” means a receipt issued 
by a person engaged in the business of storing 
goods for hire. 


(45) “Warehouse receipt” means a document of 
title issued by a person engaged in the business 
of storing goods for hire. 


Unchanged from the prior version. 


(43)  “Writing” includes printing, typewriting, or 
any other intentional reduction to tangible form.  


(46) “Written” or “writing” includes printing, 
typewriting, or any other intentional reduction to 


Unchanged from the prior version. 
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“Written” has a corresponding meaning. tangible form. 


N/A (44) “Value,” except as otherwise provided with 
respect to negotiable instruments and bank 
collections (Sections 75-3-303, 75-4-208 and 75-
4-209), a person gives “value” for rights if he 
acquires them: 


(A) In return for a binding commitment to extend 
credit or for the extension of immediately 
available credit whether or not drawn upon and 
whether or not a charge-back is provided for in 
the event of difficulties in col-lection; or 


(B) As security for or in total or partial 
satisfaction of a preexisting claim; or 


(C) By accepting delivery pursuant to a 
preexisting contract for purchase; or 


(D) Generally, in return for any consideration 
sufficient to support a simple contract. 


 


This provision was moved to Section 1-204. (see 
other UCC chart, first column). 


 








Comment on Conflict of Laws Provision of Article 1 of the UCC 


Section 75-1-105 of the existing Mississippi UCC 


Section 1-301 of proposed revised Article 1 


 
 Section 75-1-105(1)  of the existing Mississippi UCC dealing with choice of law contains 
unique non-uniform provisions that prohibit the contractual choice of the law of any state other 
than Mississippi to govern the rights and duties of the parties in regard to disclaimers of implied 
warranties of merchantability or fitness, limitations of remedies from breach of implied 
warranties of merchantability or fitness or the necessary for privity of contract to maintain a civil 
action for breach of implied warranties of merchantability or fitness, notwithstanding the 
agreement of the parties that the laws of some other state or nation shall govern such duties. 


 The provisions of Section 75-1-105(1) were incorporated into the Mississippi UCC by the 
Mississippi Legislature in 1977 (Chapter 452 of the General Laws of 1997) as part of the special 
provisions of Article 2 and related code provisions that prohibit enforcement of disclaimers of 
implied warranties of merchantability and fitness for a particular purpose. The unique 
Mississippi law on disclaimers of implied warranties and prohibitions of contractual exclusion of 
remedies for breach of implied warranties in Article 2 of the UCC and procedural mandates to 
the courts not to enforce choice of non-Mississippi law in Section 11-7-18 are discussed my 
separate email memo dated June 17, 2009. 


 Mississippi’s unique choice of law provisions have been the subject of several reported 
decisions.  In Price v. International T&T Corp, 651 F. Supp. 706 (S.D. Miss. 1986), Judge Tom 
Lee held that this statute can only be applied to force choice of Mississippi substantive law on 
disclaimers of implied warranties and exclusion of remedies if the transaction bears some 
reasonable and appropriate relationship to Mississippi. Judge Lee stated that in the absence of 
such relationship of the contract to Mississippi, mandatory application of Mississippi substantive 
law violates constitutional due process.  In contrast, in IHP Industries Inc. v PermAlert, 947 
F.Supp. 257 (S.D. Miss 1996), the District Court held that in a contract between an Illinois seller 
and a Missouri buyer, where the product was shipped to Mississippi and was serviced in 
Mississippi, there was adequate contact with Mississippi to enforce the provisions of Section 75-
1-105(1) and to apply Mississippi law on disclaimer of warranties notwithstanding a contrary 
contractual choice of law provision.  A discussion of the constitutional due process issues with 
Section 75-1-105 is found in McMurtray, “A Constitutional Analysis of the Mississippi 
Commercial Code’s Conflict of Laws Provision,” 53 Miss. L.J. 619 (1983). 


The Comparison of Revised Uniform Commercial Code Article 1 with Current 
Mississippi Statutes prepared by the Mississippi Secretary of State, Policy and Research Division 
points out that Section 75-1-105 is replaced in revised Article 1 by proposed Section 75-1-301. 
The Secretary of State’s memo includes the Comment to the Official Text which states that new 
Section 1-301 is “substantially identical to former Section 105.”  This is accurate if a state had 
adopted the Official Text of original Article 1, Section 1-301, but of course Mississippi has 
adopted a unique form of Section 1-105 with provisions to mandate Mississippi law to govern of 
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disclaimers of implied warranties and limitations of remedies. So this comment is not accurate as 
to Mississippi. 


The special provisions of Section 75-1-105(1) reflect an issue with the public policy of 
Mississippi on implied warranties. Therefore the drafting of new Section 75-1-301 should take 
into consideration the disposition of the provisions of Article 2 of the UCC on implied warranties 
and Section 11-7-18.1 


 
     Jerome C. Hafter 
     Phelps Dunbar LLP 
     111 East Capitol Street, Suite 600   
     Jackson, MS 39201 
    


  


 


 


 


 


 


 


 
1   Note that the Official Text of Section 1-301  quoted in the Secretary of State’s memo includes a bracketed 


reference to Section 6-103.  Mississippi has repealed entirely Article 6 on Bulk Sales . Therefore this reference 
should not be included in Section 1-305 if adopted in Mississippi. 





